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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of making a false official statement (two specifications), communicating a bomb threat, and communicating a bomb hoax (two specifications), in violation of Articles 107 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 907 and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, confinement for thirteen months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The case is before this court for review pursuant to Article 66, UCMJ.


The appellant asserts no assignment of error and submits the case to this court on its merits.  In a footnote, however, appellate defense counsel draws our attention to the military judge’s failure to fully inform the appellant of the constitutional rights waived by his guilty pleas.   Although appellate defense counsel may not be convinced of the importance of such an omission, as evidenced by the absence of an assignment of error, we hold, nevertheless, that there was error.  By failing to obtain a knowing and intelligent waiver of the appellant’s rights, the military judge erred by accepting the appellant’s pleas of guilty.  Therefore, we will set aside the appellant’s conviction.

BACKGROUND


The record of trial reveals that the appellant entered pleas of guilty to all charges and specifications.
  The military judge then initiated an inquiry into the providence of those pleas pursuant to United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).
  The military judge explained that the appellant’s pleas of guilty would not be accepted unless the appellant understood their meaning and effect.  He explained to the appellant the elements of each offense and defined certain terms within those elements.  He obtained the appellant’s acknowledgements that the appellant’s guilty pleas would admit that those elements taken together correctly described what the appellant did.  The military judge then elicited from the appellant a detailed exposition of the facts and circumstances surrounding the charged offenses.  After explaining the meaning and effect of all the provisions of a pretrial agreement, the following colloquy took place between the military judge and the appellant:

MJ:  Do you have any questions of me as to the meaning and effect of your plea of guilty?

ACC:  No, sir.

MJ:  Do you fully understand the meaning and effect of your plea of guilty?

ACC:  Yes, sir.

MJ:  Do you understand that even though you believe you are guilty of these offenses, you do have the legal and a moral right to plead not guilty, and to place upon the government the burden of proving your guilty [sic] beyond a reasonable doubt?

ACC:  I understand that ..[.] yes, sir.

MJ:  All right.  Take a moment and discuss anything else that’s on your mind with Captain Crowe and tell me if you still want to plead guilty.

[Accused did as directed]

MJ:  Do you still want to plead guilty?

ACC:  Yes, sir.

MJ:  Private Bethke, I do find your plea of guilty is made voluntarily and with full knowledge of its meaning and effect.  I further find you have knowingly, intelligently, and consciously waived your rights against self-incrimination, to a trial of the facts by a court-martial, to a trial with members, and to be confronted by the witnesses against you.  Accordingly, your plea of guilty is provident and is accepted.  However, I do advise you you [sic] may request to withdraw your guilty plea any time before I announce your sentence, and if you have a good reason for your request, I will grant it.

The military judge then entered findings of guilty. 


Based on our review of the record of trial, the military judge failed to specifically inform the appellant that his guilty pleas waived his right against self-incrimination, that such pleas waived a trial of the facts by a court-martial, and that his pleas waived the right to confront witnesses against him.

DISCUSSION


Our superior court in Care established the requirements for acceptance of a guilty plea at a court-martial.
  Among its mandates, the court declared that:

[T]he record must also demonstrate the military trial judge or president personally addressed the accused, advised him that his plea waives his right against self-incrimination, his right to a trial of the facts by a court-martial, and his right to be confronted by the witnesses against him; and that he waives such rights by his plea.

Care, 40 C.M.R. at 253.  The military judge must find that the accused understands these rights and makes a knowing, intelligent, and conscious waiver of these rights.  Id. at 254.


It is clear from the record in this case that the military judge did not explicitly comply with the Care mandate.  Our superior court has rejected, however, a per se rule requiring specific words or script to satisfy Care.  United States v. Burton, 21 U.S.C.M.A. 112, 44 C.M.R. 166 (1971).  “The issue is not whether there is ‘exemplary compliance with what we had in mind in Care’ but rather whether ‘the combination of all the circumstances’ leads the court to conclude that the accused’s plea was informed and voluntary.”  United States v. Harris, 26 M.J. 729, 732 (A.C.M.R. 1988) (quoting United States v. Burton, 44 C.M.R. at 169).  The Army Court of Military Review also has held that “the failure to fully advise an accused of his rights does not ‘automatically’ invalidate his guilty plea; the ‘ultimate question is whether [the accused’s] plea was in fact voluntary and intelligent.’”  Id. at 732 (quoting Pitts v. United States, 763 F.2d 197, 200 (6th Cir. 1985)).  Thus, although a rote recitation of certain words or script is unnecessary, we remain unconvinced by a combination of all the circumstances that the appellant’s guilty pleas were informed, intelligent, and voluntary.


As was the case in Burton, the military judge in the appellant’s case neither used the words and phrases “self-incrimination” or “confront the witnesses” that appear in Care, nor explained those concepts using other words.  In contrast, the military judge in Burton did explain to the accused that he “had the right to plead not guilty and that if he pleaded not guilty the [g]overnment had the burden of proving his guilt beyond a reasonable doubt.”  44 C.M.R. at 169.  The military judge further explained to Burton that, to meet this requirement, the government must come forward with “evidence” which Burton could then “confront.”  Id.  The court found the term “evidence” to be more inclusive than the term “witnesses” and held that such an explanation by the military judge was sufficient to establish that Burton was informed of his right to confront any witnesses against him.  Id.


Like the military judge in Burton, the military judge in the appellant’s case told the appellant that he could plead not guilty and place the burden on the government to prove his guilt beyond a reasonable doubt.  Unlike the facts in Burton, however, the military judge in the present case did not elaborate on his statements by telling the appellant that he had the right to confront any evidence or witnesses presented by the government.  This explanation of the appellant’s right to plead not guilty, coupled with an earlier explanation by the military judge con-cerning the appellant’s forum rights, may be adequate to show that the appellant was informed and understood his right to a trial of the facts by a court-martial.  These explanations are not sufficient, however, to lead this court to conclude that the appellant was adequately informed of, and intelligently waived, his right to confront witnesses against him.  


The court in Burton also held that implicit in the military judge’s discussion of Burton’s right to plead not guilty, and the government’s subsequent burden if he did so, is the inference that Burton would understand from such an explanation that he had the right to not incriminate himself.  We believe our superior court was able to make this leap in reasoning because of Burton’s higher than average intelligence.  The court noted that it had “no reason to believe that [Burton] misunderstood the significance of the military judge’s questions” because Burton “was 23 years old, he had completed two years of college, and his intelligence test scores placed him in the ‘bright’ to ‘superior’ range.”  Burton, 44 C.M.R. at 169.

We are unwilling to impute this same knowledge to the appellant in the present case because of his rather low intelligence.  Although he was a high school graduate, he had a GT score of eighty-five.  Both his mother and his pastor mentioned in their stipulations of expected testimony and in letters to the convening authority that the appellant faced educational and mental challenges due to Attention Deficit Disorder and other childhood experiences.  The pastor believed that the appellant was “unable to make the best judgments.”  First Sergeant Jeffries, one of the appellant’s supervisors, testified that the appellant “seemed to not understand a lot of the things that were happening to him.”  Thus, based upon these facts, and without more, we are not satisfied that the appellant understood and intelligently waived his right against self-incrimination.


Likewise, we do not find that the military judge’s conclusory statement at the end of the providence inquiry, that he found the appellant’s pleas to be voluntary and that the appellant had knowingly and intelligently waived his constitutional rights, established an effective waiver.  See Harris, 26 M.J. at 733.  


In conclusion, we are not convinced by a combination of all the circumstances that the appellant’s pleas were informed and voluntary.  We will not presume a knowing and intelligent waiver of these fundamental, constitutionally mandated rights from an inadequate record.  See United States v. Adams, 28 M.J. 576 (A.C.M.R. 1989); United States v. Bailey, 20 M.J. 703 (A.C.M.R. 1985).  But see United States v. Serrano, 27 M.J. 611 (A.C.M.R. 1988).  The military judge’s limited inquiry and inadequate compliance with Care require us to set aside the appellant’s conviction.


The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority.


Senior Judge CAIRNS and Judge BROWN concur.
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Deputy Clerk of Court

� The military judge dismissed Specifications 2 and 3 of Charge II without prejudice.





� The Manual for Courts-Martial incorporates the Care requirements in Rule for Courts-Martial 910(c).





� The court in Care adopted the providence inquiry objectives enunciated by the Supreme Court of the United States in United States v. McCarthy, 394 U.S. 459 (1969) and Boykin v. Alabama, 395 U.S. 238 (1969).
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