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MERCK, Senior Judge:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of violating a lawful general order, and contrary to his pleas, of wrongfully importing marijuana and wrongfully possessing marijuana with the intent to distribute, in violation of Articles 92 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 912a [hereinafter UCMJ].  He was sentenced to bad-conduct discharge, confinement for forty-eight months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for forty-eight months, and reduction to Private E1.  This case is before the court for review under Article 66, UCMJ.


In a footnote, appellate defense counsel draws our attention to the fact that appellant pled, and was found guilty of, Charge I and its Specification, violating a lawful general order.  The staff judge advocate’s post-trial recommendation (SJAR) erroneously advised the convening authority that appellant had been acquitted of this offense.(  The promulgating order reflects the correct pleas and findings at trial.

Absent contrary evidence, the convening authority approves only those findings of guilty reported in the SJAR.  United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997) (citing United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994)).  Further, this court “may act only with respect to the findings . . . as approved by the convening authority.  [We] may affirm only such findings of guilty 

. . . as we find[] correct in law and fact.”  UCMJ art. 66(c).  There is no competent evidence in the record of trial, or otherwise before this court, to indicate that the convening authority was aware of the guilty findings for Charge I and its Specification prior to taking action.  As such, the findings of guilty for Charge I and its Specification on the promulgating order are incorrect in law because they were not approved by the convening authority.  See Christensen, 45 M.J. at 619.

This situation presents us with two available courses of action.  We could return this case to the convening authority under Rule for Courts-Martial 1107(g) for a new review and action.  Christensen, 45 M.J. at 618.  Our other alternative is to exercise our Article 66(c), UCMJ, authority and dismiss as incorrect in law the unapproved findings of guilty.  Id.  In the interest of judicial economy, we choose the latter. 


We have considered the remaining assigned errors and matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


Charge I and its Specification are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for forty-six months, and reduction to Private E1.


Judge CURRIE and Judge JOHNSON concur.







FOR THE COURT:







RANDALL M. BRUNS







Deputy Clerk of Court

( In addition, in Specifications 1 and 2 of Charge II, appellant was convicted, contrary to his pleas, of wrongful importation of and possession with the intent to distribute 55.2 pounds of marijuana.  The SJAR erroneously advised the convening authority that appellant pled guilty to both specifications.  We do not find any prejudice from this error nor did appellate defense counsel assert any.
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