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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

Pursuant to his pleas, appellant was found guilty by a military judge sitting as a general court-martial of five specifications of assault consummated by a battery upon a child under the age of sixteen years, in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for two years, and reduction to Private E1.


Appellant asserts four assignments of error, only one of which merits comment.  In his Rule for Courts-Martial 1105 and 1106 [hereinafter R.C.M.] post-trial submissions, appellant asserted three legal errors:  failure of the government to provide adequate notice of a pretrial statement by appellant that was testified to by a sentencing rebuttal witness; failure to sequester the same sentencing rebuttal witness; and that, during sentencing, the government placed too much emphasis on the victim’s loss of eyesight.  In his addendum to his R.C.M. 1106 post-trial recommendation, the staff judge advocate stated:  “After careful consideration of the matters submitted under R.C.M. 1105, I recommend that you approve the sentence as adjudged.”  Appellant asserts that the failure of the staff judge advocate to specifically comment on his allegations of legal error requires that this court return this case for a new post-trial recommendation and convening authority action.  We disagree.


While this problem could have been easily obviated by a simple, direct statement of disagreement by the staff judge advocate (R.C.M. 1106(d)(4)), remand to the convening authority is not required if we can determine that the allegations of legal error had no merit and appellant was not prejudiced by the failure of the staff judge advocate to so state.  United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988); United States v. Williams-Oatman, 38 M.J. 602, 604 (A.C.M.R. 1993).  Appellant’s assertions of legal error all occurred during the sentencing phase of the court-martial following an unconditional guilty plea and clearly would have had no effect on the convening authority’s decision concerning findings.  Additionally, we find appellant’s assertions of legal error to be meritless and that they “would not foreseeably have led to a favorable recommendation by the staff judge advocate or to corrective action by the convening authority.”  Hill, 27 M.J. at 297.  Thus, we also find that appellant’s assertions of legal error would have had no effect on the convening authority’s decision concerning the sentence.  Appellant was not prejudiced by the failure of the staff judge advocate to comment on the meritless assertions of legal error.  United States v. Green, 44 M.J. 93, 95 (1996).


The remaining assertions of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


The findings of guilty and the sentence are affirmed.
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