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MEMORANDUM OPINION
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JOHNSON, Senior Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave, missing movement, and wrongful use of cocaine, in violation of Articles 86, 87, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 887, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine months, forfeiture of $822.00 pay per month for nine months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only six months of the sentence to confinement, but otherwise approved the adjudged sentence.  The convening authority credited appellant with fifty-nine days of confinement credit against the sentence to confinement and deferred automatic forfeitures from 30 June 2005 until action on 30 January 2006.   

This case was submitted on its merits and is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial and find that the military judge erred in accepting appellant’s guilty plea to wrongful use of cocaine.  We will grant appropriate relief in our decretal paragraph.  
DISCUSSION
A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the guilty plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  

“If an accused . . . after a plea of guilty sets up matter inconsistent with the plea, or if it appears that he has entered the plea of guilty improvidently . . . a plea of not guilty shall be entered in the record . . . .”  UCMJ art. 45(a).  Our superior court has made clear that a military judge’s responsibility under Article 45, UCMJ, “includes the duty to explain to a military accused possible defenses that might be raised as a result of his guilty-plea responses.”  United States v. Smith, 44 M.J. 387, 392 (C.A.A.F. 1996); see United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976); Rule for Courts-Martial 910(e) discussion.  When such an inconsistency arises, the military judge must “identify the particular inconsistency at issue and explain its legal significance to the accused, who must then either retract, disclaim, or explain the inconsistent matter.  The military judge need not drag appellant across the providence finish line and the guilty plea must be rejected unless the inconsistent matter is resolved.”  United States v. Rokey, 62 M.J. 516, 518 (Army Ct. Crim. App. 2005) (internal quotations and citations omitted).  

For appellant to be found guilty of wrongful use of cocaine his providence inquiry must establish that he knowingly used a controlled substance.  Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 37c(10).  See United States v. Mance, 26 M.J. 244 (C.M.A. 1988).  Although the military judge explained to appellant that an element to the crime of wrongful use of cocaine was “that [appellant] actually knew [he] used the substance[,]” the military judge failed to have appellant provide an adequate factual predicate to establish this element.  
Appellant testified under oath and by means of a stipulation of fact about the facts and circumstances of the offenses to which he pled guilty.  Concerning the cocaine use, appellant explained to the military judge, “I don’t actually remember taking it myself, since I was pretty intoxicated at the time, however, the company I was in and the fact that I came up positive on my urinalysis made me pretty positive that I did do it, sir.”  After confirming with appellant that he was at a party in Rhode Island during the alleged cocaine use, the military judge had the following colloquy with appellant:   
MJ:  And what is happening at this party?  

ACC:  A lot of drinking and drug use, sir.
. . . .
MJ:  I have told you that one of the elements is that you must have actually known you used the substance.  You’ve told me that you were pretty drunk?  

ACC:  Yes, sir.
MJ:  . . . Now I want you to tell me--convince me, that based upon these circumstances, you knew that you used cocaine. . . .
. . . .
ACC:  Well, sir, my friends were actually, you know, part of the crowd who were actually using the drugs.  They had offered to me earlier in the night and I declined, but you know when I became [sic] drunk, sir, I don’t make very good decisions at all.  I’m sure they would have kept offering it to me, because they didn’t--I mean, they didn’t really care.  

MJ:  Is that what they do?
ACC:  Yes

MJ:  Is that what they have done in the past?
ACC:  Yes, sir.
. . . .
MJ:  . . . So, you are absolutely convinced, based upon the circumstances-- --

ACC:  Yes, sir.  
MJ:  --at the party, that you used cocaine? 
ACC:  Yes, sir.

. . . .
MJ:  But you don’t know how it made you feel that night, right?

ACC:  No, sir.
MJ:  Because you were so drunk already?
ACC:  No, sir.
MJ:  Do you know how you used it?
ACC:  Do I know--not exactly, sir.
. . . .
MJ:  But you don’t know how much you used?
ACC:  No, sir.
The stipulation of fact states, “The Accused was drinking very heavily at the time that he ingested cocaine and does not specifically recall ingesting it.  However, he was aware that cocaine was being use at the party where he was drinking, and now is convinced based on that fact and the positive urinalysis that he did.”   
The military judge accepted appellant’s plea to using cocaine.  During the sentencing argument, however, trial defense counsel made the following assertion that caused the military judge to reopen the providence inquiry:  “[Appellant] did come up hot on a urinalysis on August 30th, but he--at the time, he didn’t even really know that he took cocaine.  He didn’t know that until he got back from AWOL in April and they showed him his results and said, ‘You remember that weekend you went home?  You must have done cocaine.’”

The military judge reopened the providence inquiry stating, “PFC Mowry, during your defense counsel’s sentencing argument, he did indicate that you did not know that you used cocaine in regards to Charge III and its Specification.”  The following colloquy then ensued:
MJ:  But I do want to ask you again.  You’ve plead guilty to the use of cocaine, the wrongful use of cocaine, and I discussed the elements of that offense with you earlier.  And I told you that one of the elements was that you had to know that you used the substance.  And you’ve told me that you know you used the substance, as a result of the urinalysis and also as a result of circumstances at this party that you were at in Providence, Rhode Island.  Is that correct?  
ACC:  Yes, sir.
MJ:  And that you knew that you used the substance because you were at this party and even though you were drinking and even though you got very drunk and don’t remember everything that happened at this party, you do remember that there was cocaine there.  You do remember your friends soliciting you to use this cocaine.  Is that all true?

ACC:  Yes, sir.
MJ:  You told me that, based on all that, you believe you used the cocaine.  Is that all true?

ACC:  Yes, sir, it is.
MJ:  Is there any doubt in your mind that you used cocaine at that time?

ACC:  No, sir.
MJ:  Very well.  I adhere to my earlier determination regarding the accused’s providence as to his plea to Charge III and its Specification.

The issue in this case is not whether appellant used cocaine.  Rather, the issue is whether appellant knowingly did so.  Although appellant is not required to actually remember ingesting the cocaine, he must provide sufficient facts, whether from his own personal recollection or from what he has gathered from others who do remember what happened, to establish that, at the time, he knowingly ingested the substance.  Here appellant does not appear to have been able to have gained enough information to overcome the gaps in his memory.  He was not able to recount how much cocaine he allegedly ingested, or when or how this ingestion occurred.  Being at a party where drugs are being used and later testing positive for cocaine does not provide any information as to how the substance got into appellant’s system.  Although knowledge may sometimes be inferred, such an inference is not reasonable in this case given appellant’s level of intoxication.  Unbeknownst to appellant, one of his “friends” may well have placed cocaine in one of appellant’s drinks or a food item that he consumed at the party.  Without evidence that appellant had, at the very least, been informed through others that he knowingly and voluntarily used the substance, the military judge abused his discretion in accepting appellant’s plea.  We cannot affirm a conviction for wrongful use of cocaine under these circumstances.
CONCLUSION
Accordingly, the findings of guilty of Charge III and its Specification are set aside and the specification and charge are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for five months, forfeiture of $822.00 pay per month for five months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored.  See UCMJ arts. 58b(c) and 75(a).
Chief Judge DUNN and Judge OLMSCHEID concur.
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