TURNER – ARMY 9900396


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

TOOMEY, CARTER, and NOVAK

Appellate Military Judges

UNITED STATES, Appellee

v.

Private E2 DESMOND D. TURNER

United States Army, Appellant

ARMY 9900396

United States Army Garrison, Fort Sam Houston

F. D. Clervi, Military Judge

For Appellant:  Major Kirsten V.C. Brunson, JA; Captain Stephanie L. Haines, JA (on brief).

For Appellee:  Lieutenant Colonel Edith M. Rob, JA.

3 August 2000

-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of disobeying an officer (three specifications), false official statements (three specifications), drunk driving, and dishonorable failure to pay a debt, in violation of Articles 90, 107, 111, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 907, 911, and 934 [hereinafter UCMJ].  Because the adjudged sentence did not exceed the pretrial agreement limiting any discharge to a bad-conduct discharge and any confinement to nine months, the convening authority approved the sentence to a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances for five months, and reduction to Private E1.  This case is before the court for automatic review pursuant to Article 66, UCMJ.


The appellant has submitted his case on its merits.  Our review of the providence inquiry, however, reveals no discussion of Specification 1 of Charge III, false official statements to the commander that the appellant had received no reimbursement for previous temporary duty, and that he had shown his supervisor his receipt for a payment towards his overdue credit card bill.  We will take corrective action in our decretal paragraph.


We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The finding of guilty of Specification 1 of Charge III is set aside, and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record,* and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* The dishonorable failure to pay a debt, one of the disobedience specifications, and the remaining false statements involve the same government credit card debt, orders that the appellant repay the debt under a schedule approved by a financial counselor, and the appellant’s repeated false claims of payment, to include presentation of doctored money orders.  We are satisfied that the false statements in the dismissed specification precipitated the order to repay that was subsequently violated, and that the remaining specifications fully capture the appellant’s continuing misconduct.
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