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MEMORANDUM OPINION

-----------------------------------------
BOOTH, Judge:(

A military judge sitting as a general court-martial convicted appellant, contrary to her pleas, of aggravated assault and simple assault consummated by a battery (three specifications),(( in violation of Article 128, Uniform Code of Military Justice, 10 U.S.C. § 928 [hereinafter UCMJ].  The military judge dismissed a charge of disrespect to a superior commissioned officer and its specification upon a defense motion for a finding of not guilty pursuant to Rule for Court Martial 917.  The military judge sentenced appellant to a bad-conduct discharge and confinement for one year.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge and confinement for eleven months.  The case is before the court for review pursuant to Article 66, UCMJ.

Appellant assigns three errors, one of which merits some relief.  Appellant’s convictions stem from her altercation with her first sergeant, First Sergeant (1SG) Ellin, in which she doused him with diesel fuel, swung a metal hammer at his head, grabbed him by the neck, and scratched him with her fingernails.  The catalyst for the altercation was 1SG Ellin’s approaching appellant as she was complaining to her company commander, Captain (CPT) Aquino, about the way 1SG Ellin was treating her and CPT Aquino’s acquiescence therein.  In dousing 1SG Ellin with diesel fuel, appellant also splashed CPT Aquino with the fuel.  Appellant complains that her four convictions for these assaults represent an unreasonable multiplication of charges.  We partially agree.


Appellant prepared an ambush for 1SG Ellin; she had a liter-sized water bottle full of diesel fuel and a metal hammer prepared for her attack.  The splashing of the diesel fuel and the swinging of the hammer were essentially part of the same assault; appellant first attempted to blind 1SG Ellin with the fuel before swinging the hammer at his head.  After 1SG Ellin successfully defended himself against the hammer, appellant lost her footing and fell.  She recovered quickly, jumped to her feet, and grabbed 1SG Ellin around the neck, scratching him with her fingernails.  “[W]hat is substantially one transaction[] should not be made the basis for an unreasonable multiplication of charges . . . .”  United States v. Quiroz, 55 M.J. 334, 337 (C.A.A.F. 2001).  Assessing this case under the five factors identified in Quiroz, 55 M.J. at 338-39, we determine that the separate acts of dousing 1SG Ellin with fuel, swinging a hammer at his head, and grabbing him by the neck and scratching him constitute the single, criminal act of the overall assault, and charging the subparts of that assault exaggerated appellant’s criminality.  The military judge considered all of the specifications as one for sentencing purposes; hence, there is no prejudice as to the sentence.  We will grant the appropriate relief in our decretal paragraph.


Appellant’s assault on CPT Aquino, however, is another matter.  The inclusion of a second victim constitutes a separate, criminal act, and it does not exaggerate appellant’s criminality to charge her for two assaults where her planned assault does bodily harm to a bystander.  Under Quiroz, the separate charging of the assault on CPT Aquino is not an unreasonable multiplication of charges.

The remaining assignments of error are without merit.  Specifications 1, 2, and 3 of Charge III are consolidated by amending Specification 1 as follows: 
In that Staff Sergeant Wanda C. Tweedy, U.S. Army, did at or near Camp Arifjan, Kuwait, on or about 8 February 2003, commit an assault upon First Sergeant Enrique (NMI) Ellin, by dousing him in the eyes, mouth, and on the face, neck, head, and upper left torso with approxi-mately one liter of liquid fuel; by striking at him with a means likely to produce death or grievous bodily harm, to wit:  a hammer; and by grabbing him on the neck and cutting him with the nails of her hands.
The finding of guilty to Specification 1 of Charge III, as amended, is affirmed.  Specifications 2 and 3 of Charge III are set aside and dismissed.  The remaining finding of guilty is affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales 22 M.J. 305 (C.M.A. 1986), we affirm the sentence.

Senior Judge MAHER and Judge HOLDEN concur.
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Clerk of Court

( Judge Booth took final action in this case prior to his release from active duty.





(( The military judge partially granted a motion for a finding of not guilty by concluding that dousing a victim with diesel fuel is not a means likely to produce death or grievous bodily harm, thereby downgrading an aggravated assault to a simple assault consummated by a battery.
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