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MEMORANDUM OPINION

-----------------------------------------
CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of taking indecent liberties with a child under sixteen years of age (two specifications) and indecent exposure, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine months, forfeiture of $767.00 pay per month for nine months, and reduction to Private E1.  Pursuant to the terms of a pretrial agreement, the convening authority approved only seven months of confinement, but otherwise approved the sentence as adjudged.  The convening authority also credited appellant with forty-three days of confinement against appellant’s approved sentence to confinement.  The case is before this court for review pursuant to Article 66, UCMJ.

Appellant asserts, and the government agrees, that the staff judge advocate (SJA) erroneously advised the convening authority of the court’s findings in the SJA’s post-trial recommendation (SJAR).  We will follow the suggestions of both appellant and the government and return the case to the convening authority for a new SJAR and action.


The government originally charged appellant, inter alia, with four specifications of taking indecent liberties with four females under the age of sixteen by exposing his penis in their presence.  After discovering that there were only two separate incidents of this misconduct, and not four as originally alleged, the military judge merged Specifications 1 and 2, and Specifications 3 and 4, of The Charge prior to findings.  The military judge then found appellant guilty of the two remaining specifications.  The SJAR failed to note either merger and wrongly advised the convening authority that appellant was convicted of four specifications of taking indecent liberties with a child under sixteen years of age.

It is well-settled that, unless otherwise indicated in his or her action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Lindsey, 56 M.J. 850, 851 (Army Ct. Crim. App. 2002).  “[I]f the SJAR . . . misstates a finding of guilty, we have no jurisdiction to affirm it.  We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  We will abide by the wishes of all parties and return the case to the convening authority.

The action of the convening authority, dated 16* July 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.(

Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Appellant notes that the SJAR failed to advise the convening authority that appellant’s pass privileges were pulled on 26 March 2003.  Our disposition gives the government the opportunity to include this information in the new SJAR.
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