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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of attempted larceny, making a false official statement (two specifications), larceny (two specifications), and making a fraudulent claim, in violation of Articles 80, 107, 121, and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 907, 921, and 932 [hereinafter UCMJ].  The members sentenced appellant to a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty-four months, forfeiture of all pay and allowances, and reduction to Private E1.  

The case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignment of error, the matter personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the government’s reply thereto, and the briefs submitted by counsel addressing the issue specified by this court.
  


In assignment of error I, appellant asserts:

THE EVIDENCE IS FACTUALLY AND LEGALLY INSUFFICIENT TO SUSTAIN APPELLANT’S CONVICTION OF ATTEMPTED LARCENY (CHARGE I [AND ITS SPECIFICATION]).

The government agrees that the evidence is legally insufficient and so do we.  We will grant appropriate relief in our decretal paragraph.  
The test for legal sufficiency of the evidence is “whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324 (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  When testing for legal sufficiency, “this [c]ourt is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991). 

The elements of an attempt under the UCMJ are as follows:

(1) That the accused did a certain overt act;
(2) That the act was done with the specific intent to commit a certain offense[
] under the code;

(3) That the act amounted to more than mere preparation; and 

(4) That the act apparently tended to effect the commission of the intended offense.

MCM, Part IV, para. 4b.

Appellant was charged, inter alia, with attempting to steal U.S. currency, military property of the United States government, by submitting two allotment forms to finance on 6 February 2002 in the amount of $1,500.00 each to be paid to his two children (Charge I and its Specification).  The allotment forms were not processed by finance, and the government submitted no credible evidence that appellant possessed the specific intent to commit larceny when he submitted the allotment forms.

Accordingly, the findings of guilty of Charge I and its Specification are set aside and that Charge and Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for twenty months, forfeiture of all pay and allowances for twenty months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.


Judge JOHNSON and Judge OLMSCHEID concur:






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� On 19 July 2005, we specified the following issue:





WHETHER THE ADMISSION INTO EVIDENCE OF APPELLANT’S WIFE’S STATEMENT TO A CID AGENT VIOLATED APPELLANT’S RIGHT TO CONFRON-TATION UNDER THE SIXTH AMENDMENT AND, IF SO, WHETHER THE ERROR WAS HARMLESS BEYOND A REASONABLE DOUBT.





After considering the well-reasoned briefs of the parties, we conclude that the admission of appellant’s wife’s statement was error.  However, we are convinced that the error was harmless beyond a reasonable doubt.





� The Specification of Charge I reads as follows:





In that Master Sergeant Trevor A. Delgado, U.S. Army, did, at Camp Humphreys, Republic of Korea, on or about  26 February 2002, attempt to steal U.S. Currency, military property, property of the United States Government, of a value of more than $100, with the intent permanently to deprive the United States Government of the property.





� The Manual for Courts-Martial, United States (2002 edition), Part IV, para.  46b(1) [hereinafter MCM ] sets forth the elements of larceny, as follows:





(a) That the accused wrongfully took, obtained, or withheld certain property from the possession of the owner or of any other person; 





(b) That the property belonged to a certain person; 





(c) That the property was of a certain value, or of some value;  . . .





(d) That the taking, obtaining, or withholding by the accused was with the intent permanently to deprive or defraud another person of the use and benefit of the property or permanently to appropriate the property for the use of the accused or for any person other than the  owner[; and]





(e) That property was military property.  
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