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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of assault consummated by battery upon a child under the age of sixteen years and false swearing (two specifications), in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant asserts that his trial defense counsel provided ineffective assistance of counsel by:  (1) denying appellant the right to testify; (2) failing to object to uncharged misconduct testimony by appellant’s spouse (E.R.); and, (3) failing to call certain witnesses requested by appellant who would have provided favorable testimony.  On 15 June 1998, we ordered that an evidentiary hearing pursuant to United States v. Dubay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967) be conducted to resolve the factual issues concerning these assignments of error.  Such hearing was conducted on 10 August 1998, and the record of trial, including the transcript of the DuBay hearing, is again before this court for automatic review pursuant to Article 66, UCMJ.


Trial defense counsel are responsible for making numerous decisions, after consultation with the accused where feasible and appropriate, concerning trial strategy and tactics.  See United States v. MacCulloch, 40 M.J. 236, 239 (C.M.A. 1994).  Whether those decisions amount to ineffective assistance of counsel or not will be determined under the standard of Strickland v. Washington, 466 U.S. 668 (1984).  The right to make those strategic or tactical decisions, however, is clearly that of the defense counsel, not the client.  See 1 A.B.A. STANDARDS FOR CRIMINAL JUSTICE, Standard 4-5.2(b) (3d ed. 1993) [hereinafter CRIMINAL JUSTICE].  Indeed, as noted by Justice Harlan, “a lawyer may properly make a tactical determination of how to run a trial even in the face of his client’s incomprehension or even explicit disapproval.”  Brookhart v. Janis, 384 U.S. 1, 8 (1966)(Harlan, J., writing separately).


As to the lack of objection to E.R’s testimony regarding certain acts of uncharged misconduct, the trial defense counsel stated to the military judge during the court-martial that he had a tactical reason for not objecting to this testimony.  During the DuBay hearing, counsel elaborated upon his tactical reasons.  Counsel’s theory of the case was that appellant was a loving, caring father and, as such, the marks on his baby’s skin were not cigarette burns but instead, the skin condition known as impetigo.  Counsel sought to undermine E.R’s testimony by portraying it as merely an unseemly by-product of the acrimonious divorce and child custody battle in which appellant and E.R. were involved.  Counsel had discussed the general trial strategy with appellant prior to trial and appellant was in complete agreement with that strategy.  Counsel reasoned that the more E.R. made outlandish and unsupported allegations of spousal abuse, the more her credibility declined.  We find, as did the military judge, that counsel’s decision to allow E.R. to hoist herself on her own petard was a well-reasoned and competent tactical decision in furtherance of a sound strategy.  See United States v. Wright, 42 M.J. 283, 285 (1995); United States v. Wallace, 34 M.J. 353, 358 (C.M.A. 1992).


As to the failure to call certain good character witnesses, defense counsel stated his tactical reasons during the DuBay hearing.  These witnesses would essentially have presented testimony that appellant was a good father, who was unlikely to intentionally harm his daughter, and other favorable character testimony.  Counsel had interviewed these witnesses and ensured that they were available to testify during the trial.  However, counsel chose not to call them to testify on the merits or during the presentencing phase of the court-martial.  During trial on the merits, counsel was able to elicit this same favorable testimony during cross-examination of government witnesses.  Counsel decided not to call the additional character witnesses on appellant’s behalf because the point had already been effectively made and their testimony was cumulative.

During sentencing, counsel presented good character evidence through the testimony of appellant’s mother and sister.  Counsel decided not to call the additional character witnesses because:  (1) they were cumulative; (2) some had second thoughts about appellant’s good fatherhood following his conviction; and (3) one of them presented a very poor appearance and demeanor (this witness’s testimony was introduced by a stipulation of expected testimony).  Appellant’s allegations amount to no more than second-guessing his counsel’s tactical decisions.  As the court noted in United States v. Sanders, 37 M.J. 116, 118 (C.M.A. 1993), “[a]fter a losing effort, hindsight usually suggests other ways that might have worked better; but that is not the measure of ineffective assistance of counsel.”  We find that counsel discussed this tactical decision with appellant and appellant raised no objection, and that counsel’s decision was a well-reasoned and competent tactical decision in furtherance of a sound strategy.

The right of a criminal accused to testify is not a mere tactical or strategic decision, but is a constitutionally protected right.  See Rock v. Arkansas, 483 U.S. 44 (1987); Brooks v. Tennessee, 406 U.S. 605 (1972).  The decision to testify belongs ultimately to the accused.  See United States v. Belizaire, 24 M.J. 183, 184-85 (C.M.A. 1987).  Defense counsel can, indeed must, advise accused regarding the exercise of that right and can strenuously recommend how that right should be exercised.  While the defense counsel should explain the strategic and tactical implications of the defendant testifying or not, in the end the personal decision of the accused must be honored by the defense counsel.  See CRIMINAL JUSTICE, Standard 4-5.2(a).


The original record of trial is silent as to who made the decision during trial to not have appellant testify.  In his post-trial affidavit and at the DuBay hearing, appellant asserts that he strenuously requested to testify, but his counsel refused to call him as a witness.  During the DuBay hearing, counsel testified that he fully advised appellant that it was appellant’s right to decide whether or not to testify.  Counsel advised against appellant testifying because appellant had made three inconsistent statements prior to trial and would have been effectively cross-examined.  Counsel believed that the potential harm to the defense case outweighed the benefit of appellant’s testimony.  We find, as did the military judge, that counsel completely and competently advised appellant of his right to testify and that it was appellant’s voluntary, knowing and intentional decision not to testify.  We further find that counsel’s advice was sound and reasonable under prevailing professional norms.


For the foregoing reasons, we find that appellant’s counsel was not ineffective under the standard of Strickland v. Washington during either the findings or the sentencing phase of appellant’s court-martial.  See United States v. Scott, 24 M.J. 186 (C.M.A. 1987).


The remaining assertions of error, to include appellant’s supplemental assertion of error and those errors raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


The findings of guilty and the sentence are affirmed.


Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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