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SCHENCK, Senior Judge:

A panel composed of officer and enlisted members sitting as a special court-martial convicted appellant, contrary to his pleas, of absence without leave, assaulting a noncommissioned officer, resisting apprehension, using provoking speeches or gestures, and communicating a threat, in violation of Articles 86, 91, 95, 117, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 895, 917, and 934 [hereinafter UCMJ].  The panel sentenced appellant to a bad-conduct discharge and hard labor without confinement for three months.  The convening authority approved only the bad-conduct discharge.
  This case is before the court for review under the provisions of Article 66, UCMJ.  
DISCUSSION

We agree with appellant’s assertion that the evidence is factually insufficient to support a finding of guilty to resisting apprehension, the Specification of Charge III.  Nevertheless, we find sufficient evidence to affirm a finding of guilty to the lesser-included offense under the general article of a simple disorder, conduct prejudicial to good order and discipline or conduct of a nature to bring discredit upon the armed forces.  We also agree with appellant that the evidence is legally and factually insufficient to support a finding of guilty to Specification 2 of Additional Charge IV, provoking speeches or gestures.  We will grant appropriate relief and reassess the sentence in our decretal paragraph.  
Law

Under a legal sufficiency analysis we must determine whether, “considering the evidence in the light most favorable to the government, a rational fact-finder could have found all the essential elements of the offense beyond a reasonable doubt.”  United States v. Craion, 64 M.J. 531, 534 (Army Ct. Crim. App. 2006) (citing United States v. Brooks, 60 M.J. 495, 497 (C.A.A.F. 2005); Jackson v. Virginia, 443 U.S. 307, 318-19 (1979)).  
Under a factual sufficiency analysis, “after weighing the evidence of record and making allowances for not having personally observed the witnesses, we [must be personally] convinced of appellant’s guilt beyond a reasonable doubt.” United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  This court must base its decision as to legal and factual sufficiency on the “entire record.”  United States v. Bright,  60 M.J. 936, 938 (Army Ct. Crim. App. 2005) (citing United States v. Adams, 59 M.J. 367, 372 (C.A.A.F. 2004) (quoting Article 66(c), UCMJ)).  It is the duty of this court to determine the factual sufficiency of the evidence supporting appellant’s conviction after weighing the evidence and making allowances for not having personally observed the witnesses.  We must do so and be convinced of an accused’s guilt beyond a reasonable doubt.  Turner, 25 M.J. at 325; United States v. Scott, 40 M.J. 914, 917 (A.C.M.R. 1994), aff’d, 42 M.J. 457 (C.A.A.F. 1995).

“The review of findings—of guilt or innocence—[is] limited to the evidence presented at trial.”  United States v. Beatty, 64 M.J. 456, 457 (C.A.A.F. 2007) (emphasis in original, internal citations omitted).  See United States v. Holt, 58 M.J. 227, 232 (C.A.A.F. 2003); United States v. Gray, 51 M.J. 1, 15 (C.A.A.F. 1999) (citing United States v. Bethea, 22 U.S.C.M.A. 223, 46 C.M.R. 223 (1973)).  “A fact essential to a finding of guilty must appear in the evidence presented on the issue of guilt; it cannot be extracted from evidence presented in other proceedings in the case.”  United States v. Boland, 1 M.J. 241, 242 (C.M.A. 1975).  See United States v. Estrella, 21 M.J. 782, 783 (A.C.M.R. 1986) (citing Boland, 1 M.J. at 242) (court could not consider trial defense counsel’s repeated specific statements, in voir dire examination and in closing argument, that victim was 6 years old).
Resisting Apprehension

The elements of the offense of resisting apprehension are:  “(a) That a certain person attempted to apprehend the accused; (b) That said person was authorized to apprehend the accused; and (c) That the accused actively resisted the apprehension.”
Manual for Courts-Martial, United States (2005 ed.) [hereinafter MCM], Part IV, para. 19b(1) (the same provisions were in effect at the time of appellant’s trial).  
Apprehension is further defined as “the taking of a person into custody.” Id. at para. 19c(10).  Furthermore, “[t]he resistance must be active, such as assaulting the person attempting to apprehend.  Mere words of opposition . . . and attempts to escape from custody after the apprehension is complete[d], do not constitute the offense of resisting apprehension although they may constitute other offenses.”  The MCM also indicates that: 
“Custody” is restraint of free locomotion imposed by lawful apprehension.  The restraint may be physical or, once there has been a submission to apprehension or a forcible taking into custody, it may consist of control exercised in the presence of the prisoner by official acts or orders.  Custody is temporary restraint intended to continue until other restraint (arrest, restriction, confinement) is imposed or the person is released.
Id. at para. 19c(4)(a).  

The panel convicted appellant of resisting apprehension by Private First Class (PFC) ES, a military police officer (MP) at the Korean National Police (KNP) “box” outside the gate of Camp Red Cloud (CRC), Republic of Korea on 11 March 2005.  Private First Class ES, his partner, and Mr. H, a Korean National Investigator, responded to a radio call to take custody of appellant at the CRC gate.  Upon their arrival, appellant was in hand irons in the custody of the KNPs.  Once the hand irons were removed, PFC ES testified that appellant “sprinted to the door [.]”  While the MPs continued their efforts to put the accused in hand irons, he kept “trying to fight us” and was “swinging his arms around . . . kept turning, making it hard for [the MPs] to grab his arms” at which time appellant hit Mr. H.  The KNPs again put appellant in custody until he was taken to the KNP station later that night.  
Based on these facts and the definitions described above, at the time of the offense, the KNPs had placed appellant in custody and were transferring custody of appellant to the MPs.  Consequently, the evidence is factually insufficient and we cannot affirm appellant’s conviction to resisting apprehension.  See United States v. Chavez, 6 M.J. 615 (A.C.M.R. 1978) (holding that because the guards already apprehended the accused and had him in custody, a conviction for resisting apprehension fails for factual insufficiency.)
This, however, does not end our analysis.  Our superior court has

long recognized that an appellate court may disapprove a finding because proof of an essential element is lacking or, as a result of instructional errors . . . may substitute a lesser-included offense for the disapproved findings.  This is true even if the lesser-included offense was neither considered nor instructed upon at the trial of the case.  

United States v. McKinley, 27 M.J. 78, 79 (C.M.A. 1988) (emphasis added).  We will apply that principle in this case and affirm a finding of a simple disorder violation.
  


The evidence presented at trial firmly established that appellant’s conduct was prejudicial to good order and discipline or service discrediting and constituted a simple disorder under Article 134, UCMJ.  See United States v. Fuller, 54 M.J. 107, 112 (C.A.A.F. 2000) (holding evidence in a contested trial failed to support maltreatment offense, but was sufficient support for reviewing court to affirm a violation of Article 134, UCMJ); United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000) (holding admissions during providence inquiry sufficient for reviewing court to affirm a violation of Article 134, UCMJ); United States v. Sapp, 53 M.J. 90 (C.A.A.F. 2000) (affirming a violation of the general article, simple disorder, when insufficient evidence existed to support the greater offense of violation of 28 U.S.C. § 2252 (a)(4)(A)).  “Conduct is punishable under Article 134 if it is prejudicial to good order and discipline in the armed forces or is of a nature to bring discredit upon the armed forces.”  Fuller, 54 M.J. at 112.  Appellant’s conduct was both, when in the presence of the KNPs appellant hit Mr. H and struggled with the MPs at the CRC gate.  Furthermore, “appellant was clearly on notice of this lesser-included offense because every enumerated offense under the UCMJ is per se prejudicial to good order and discipline or service-discrediting.”  Id.  (citing United States v. Foster, 40 M.J. 140,143 (C.M.A. 1994)).  As such, we affirm the lesser-included offense of simple disorder.
Provoking Speeches or Gestures


Appellant also asserts the evidence is legally and factually insufficient to support a finding of guilty to Additional Charge IV, Specification 2, provoking speeches or gestures.  We agree.  

The elements for the offense of use of provoking speeches or gestures are:  
“(1)  That the accused wrongfully used words or gestures toward a certain person; (2)  That the words or gestures used were provoking or reproachful; and (3)  That the person toward whom the words or gestures were used was a person subject to the code.”  MCM, Part IV, para. 42b (the same provisions were in effect at the time of appellant’s trial).  The terms “provoking” and “reproachful” are defined in the MCM as “those words or gestures which are used in the presence of the person to whom they are directed and which a reasonable person would expect to induce a breach of the peace under the circumstances.”  Id. at para. 42c(1).  See also United States v. Adams, 49 M.J. 182, 185 (C.A.A.F. 1998); United States v. Davis, 37 M.J. 152, 154 (C.M.A. 1993).  “Breach of the peace” is defined in the MCM as “an unlawful disturbance of the peace by an outward demonstration of a violent or turbulent nature.”  Id. at para. 41c(2).  
The panel found appellant not guilty of the offense of communicating a threat, but guilty of the lesser-included offense of using provoking speeches or gestures on 28 January 2006 for stating, “I’ll kill your roommate, [Corporal (CPL)] Y for snitching on you,” or words to that effect.  At trial, Private (PV2) JM testified that he received a call on his cell phone from appellant while PV2 JM was in a café in Seoul.  Appellant sounded like he had been drinking.  Private JM heard appellant threaten to kill “an old roommate,” CPL Y, who apparently was not present at the time of the call.  The only explanation for this threat, however, was PV2 JM’s testimony that appellant threatened CPL Y, “[b]ecause previously, I had gotten in some sort of trouble and I guess [appellant] was mad at my roommate or    something . . . .”  Private JM further testified that he believed appellant was serious.  Nevertheless, PV2 JM also agreed that he did not feel appellant was an immediate threat to his former roommate.  During this telephone conversation, appellant also asked PV2 JM to meet him in Seoul, but PV2 JM declined.  No apparent animosity existed between PV2 JM and appellant.  In fact, it appeared that appellant was threatening CPL Y in defense of PV2 JM.  After considering all the testimony and evidence presented at trial, under the circumstances of this case, we are not convinced beyond a reasonable doubt that a reasonable person would have expected appellant’s telephonic threat of future harm to a third person (which in all likelihood did not offend or place the listener in fear for himself) to induce a breach of the peace.  Accordingly, we will dismiss the specification.  

CONCLUSION

The court affirms only so much of the findings of guilty of the Specification of Charge III and Charge III as finds that appellant did, at or near Uijeongbu, Republic of Korea, on or about 11 March 2005, hit Mr. H and struggle with and run from PFC ES, a MP and a person authorized to apprehend the accused when the MPs were assuming custody of appellant, which conduct was of a nature to bring discredit upon the armed services and was to the prejudice of good order and discipline in the armed services, in violation of Article 134, UCMJ.     
The finding of guilty to Specification 2 of Charge IV is set aside and dismissed.  The remaining findings of guilty are affirmed.  
In light of our decision, we must now reassess appellant’s sentence.  Because we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  In United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), our superior court reaffirmed the standard for sentence reassessment.  “Thus, if the court can determine to its satisfaction that, absent any error, the sentence adjudged would have been of at least a certain severity, [then] a sentence of that severity or less will be free of the prejudicial effects of error . . . .”  Id. at 41 (quoting Sales, 22 M.J. at 308).  In curing the errors through reassessment, we must assure the sentence is “equal to or no greater than a sentence that would have been imposed if there had been no error.”  Id. (citing Sales, 22 M.J. at 308).  See United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985).  Under the circumstances of this case, we are confident that a rehearing is not necessary.

Despite our setting aside Specification 2 of Charge IV, the adjudged sentence was well below the authorized maximum and was decreased even further by the convening authority’s action.  Due to the offensive nature of appellant’s conduct, we are secure in our position that the panel would have imposed a sentence of a certain magnitude had appellant been convicted of only the remaining charges and specifications.  In short, the sentencing landscape in this case has not changed dramatically, and we can reliably determine the sentence the panel would have imposed had appellant’s trial been error free.  
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of Moffeit, 63 M.J. at 40, 42-44 and Sales, 22 M.J. at 305, to include those principles identified by Judge Baker in his concurring opinion, the court affirms the sentence.  

Judge COOK and Judge WALBURN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court  

� At trial, the military judge granted appellant 41 days of confinement credit.  In his post-trial recommendation, the staff judge advocate recommended that the convening authority grant an additional 15 days of confinement credit for post-trial delay.  


Although the approved sentence did not include confinement, the convening authority’s action should have included this credit.  See Rule for Courts-Martial 1107(f)(4)(F); Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (16 Nov. 2005) (requiring a convening authority to “show in [the] initial action all credits against a sentence to confinement . . . regardless of the source of the credit


. . . or for any . . . reason specified by the judge”); United States v. Delvalle, 55 M.J. 648, 649 n.1, 656 (Army Ct. Crim. App. 2001); United States v. Arab, 55 M.J. 508, 510 n.2, 520 (Army Ct. Crim. App. 2001).  Accordingly, to the extent appellant has not already received this credit, appellant will be credited with 56 days of confinement credit.  


� We note the offense of escape from custody, while also an Article 95, UCMJ offense, is not a lesser-included offense of resisting apprehension.  See MCM, Part IV, para. 19b(4).  
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