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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

PER CURIAM:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his plea, of unauthorized absence terminated through apprehension, in violation of Article 86, Uniform Code of Military Justice, 10 U.S.C. § 886.  He was sentenced to 75 days confinement, forfeiture of $700.00 pay per month for 3 months, and a bad-conduct discharge.  The convening authority, pursuant to the pretrial agreement, approved the sentence as adjudged but suspended all confinement in excess of time served (49 days). 

After considering the record of trial, the appellant’s assignment of error, and the Government’s response, we conclude that the findings and the sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.


During the sentencing portion of his trial, the Government offered Prosecution Exhibit 1, which contained, among other things, information relating to the appellant's three prior nonjudicial punishments (NJP):  

29 July 1999 - Violation of Articles 86 and 107, UCMJ, all punishment except correctional custody suspended;

10 March 2000 - Violation of Articles 92 and 107, UCMJ; and

22 January 2001 - Violation of Article 108, UCMJ.

The appellant asserts that the military judge erred in admitting the NJP of 29 July 1999 inasmuch as the NJP offenses took place more than two years prior to the offense of which he was convicted.   Manual of the Judge Advocate General, Judge Advocate General Instruction 5800.7C § 0141 (Ch-3, 27 Jul 1998)(JAGMAN).  While we agree that it was error to admit evidence of the referenced NJP, the appellant is not entitled to any relief.

JAGMAN § 0141 provides that to be admissible at trial, records of prior NJP:

[M]ust relate to offenses committed prior to trial and during the current enlistment or period of service for the accused, provided such records shall not extend to offenses committed more than 2 years prior to the commission of any offense of which the accused stands convicted.

The NJP of 29 July 1999 related to offenses that took place more than two years prior to the commission of the offense of which he now stands convicted.  The documentation relating to this NJP, on its face, reflected non-compliance with a specific policy constraint set forth by the Judge Advocate General regarding admissibility of a stale NJP.  United States v. Wrenn, 36 M.J. 1188, 1192 (N.M.C.M.R. 1993).  It was, therefore, error to admit the NJP into evidence.

In failing to raise the alleged error in a timely manner, however, the appellant forfeits his right to object on appeal, absent a finding by this court of plain error.  Mil. R. Evid. 103(a) and (d), Manual for Courts-Martial, United States (2000 ed.).  "Plain error" as a legal term requires that an error, in fact, exist; that it be plain or obvious; and that it materially prejudices the substantial rights of the appellant.  United States v. Robbins, 52 M.J. 455, 457 (2000).  When plain error "involves a judge-alone trial, an appellant faces a particularly high hurdle.  A military judge is presumed to know the law and apply it correctly, is presumed capable of filtering out inadmissible evidence, and is presumed not to have relied on such evidence."  Id.  As such, "plain error before a military judge sitting alone is rare indeed."  United States v. Raya, 45 M.J. 251, 253 (1996).    


While it was error to admit the NJP, we are convinced that this one NJP had "no significant effect on the sentence."  Wrenn, 36 M.J. at 1193.  First, inasmuch as the NJP is old, that fact alone suggests the military judge likely would have given it little to no weight.  Second, the NJP was for relatively minor offenses (i.e., failing to go to appointed place of duty and lying about performing physical training).  The seriousness of the offenses is further diminished given that the commander imposing the NJP suspended part of the awarded punishment.  Third, in closing argument on sentencing Government counsel did not mention the NJP other than advising the military judge to consider Prosecution Exhibit 1.  Record at 36.  Fourth, the appellant's disciplinary record consisted of two other NJPs that were properly admitted into evidence.  Fifth, that portion of the appellant's service record admitted as part of Prosecution Exhibit 1 is replete with counseling warnings relating to his deficiencies in conduct and performance.  Finally, the appellant's unauthorized offense is a serious offense.  United States v. Fitzgerald, 13 M.J. 643, 646 (N.M.C.M.R. 1982).  His offense was made the more serious given his absence terminated through his apprehension.

The admission of the 29 July 1999 did not materially prejudice the substantial rights of the appellant.  We find no plain error in the admission of the 29 July 1999 NJP.  Furthermore, we are convinced that the appellant's sentence would have been at least that which the military judge imposed even if the NJP had not been admitted.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  We, therefore, decline to grant the appellant relief.  

Although not assigned as error, we note that the initial court-martial promulgating order for this case, dated 15 July 2002, does not comply with Rule for Courts-Martial 1114(c), Manual for Courts-Martial, United States (2000 ed.) because it fails to state or meaningfully summarize the specification under the charge.  We, therefore, direct that the supplemental court-martial promulgating order include the verbatim text or a meaningful summary of the specification under the charge.  United States v. Glover, 57 M.J. 696, 698 (N.M.Ct.Crim.App. 2002). 

Accordingly, we affirm the findings and sentence, as affirmed below.

MULROONEY, Judge (concurring in result):


Inasmuch as this case contains no surviving error, which warrants relief, I concur in the result reached by the majority. 


In United States v. Booker, 5 M.J. 238 (C.M.A. 1977) our superior Court held that records of nonjudicial punishment (NJP) were inadmissible at subsequent criminal proceedings unless the accused had the opportunity to consult with counsel prior to making the decision to accept NJP.  The majority opinion noted that a servicemember who elected NJP forfeited the right to counsel that would attach upon a demand for a special or general court-martial.  Because the rationale of the majority was borne of Fifth and Sixth Amendment concerns, it followed that waiver would not be implied.  Thus, the Court imposed a duty upon the military judge to ensure, even in the absence of an objection, that the counsel advisal obligations were complied with.


In United States v. Mack, 9 M.J. 300 (C.M.A. 1983), our superior Court had occasion to reevaluate the issues raised in Booker and determined that, in cases such as Middendorf v. Henry, 425 U.S. 25 (1976), the Supreme Court made it clear that when Congress decided that a summary court-martial accused would not have a right to be represented by counsel, it impinged upon no Fifth or Sixth Amendment rights.  In Mack, the Court held that the Booker protections remained but should no longer be considered a Constitutional requirement.  Mack, 9 M.J. at 312-13.  The Court justified its continued adherence to the rule as “a practical means of implementing the right to decline nonjudicial punishment.”  Mack, 9 M.J. at 320.  The lead opinion subtly retreated from that Court's previous view that the military judge must conduct a Booker inquiry where no objection was raised, and set forth its current view that “an accused may properly object to admission of a record of prior nonjudicial punishment” which does not comply with Booker.  Mack, 9 M.J. at 323 (emphasis added).  The Court used the same language in reaffirming its adherence to this approach in United States v. Kelly, 45 M.J. 259, 264 (1996).  


The majority in Mack also held that although ¶ 75b(1) of the Manual for Courts-Martial, United States, 1969 (Revised ed.) contained a clause which purported to waive unraised objections to personnel records in pre-sentencing proceedings, that provision was inapplicable to Booker issues.  Mack, 9 M.J. at 321.  Significantly, the current version of that provision, which still contains this waiver language, now specifically references the Military Rules of Evidence.  Rule for Courts-Martial 1001(b)(2), Manual for Courts-Martial, United States (2002 ed.).  Also highlighted in the decision was the fact that the case was being decided before the effective date of the Military Rules of Evidence.  Mack, 9 M.J. at 321.


The appellant here urges that the admitted record of NJP is infirm because it is outside the two-year time limit set forth in the Manual of the Judge Advocate General, Judge Advocate General Instruction 5800.7C § 0141 (Ch-3, 27 Jul 1998).  That section provides, in pertinent part, that to be admissible:

Records of nonjudicial punishment must relate to offenses committed prior to trial and during the current enlistment or period of service of the accused, provided such records shall not extend to offenses committed more than 2 years prior to the commission of any offense of which the accused stands convicted.

While there is no question that the language is not permissive in nature, it is equally clear that there is no Constitutional dimension to this JAGMAN provision, and thus, no justification for elevating the issue beyond a routine evidentiary matter.  The Constitutional underpinnings that motivated our superior Court to create a sua sponte obligation on the part of the military judge in the original Booker case are not present.  Likewise, the record of NJP in the present record does not contain any of the kind or magnitude of facial flaws that troubled the Court in United States v. Dyke, 16 M.J. 426 (C.M.A. 1983)(plain error to admit NJP record which had 4 unsigned signature lines and which omitted virtually all required information).  The document was received during the sentencing phase without objection from Appellant’s trial defense counsel.  This case is similar to United States v. Yarbough, 30 M.J. 1292 (N.M.C.M.R. 1990)(en banc), aff'd, 33 M.J. 122 (C.M.A. 1991) wherein this Court sustained the admission of a facially sufficient record of NJP that was not objected to at the trial level.  See also United States v. Taylor, 12 M.J. 561, 562 (A.C.M.R. 1981); United States v. Beaudion, 11 M.J. 838 (A.C.M.R. 1981).


As a straight evidentiary issue, the matter is squarely within the purview of Military Rule of Evidence 103(a), Manual for Courts-Martial, United States (2002 ed.).  That provision proscribes the assignment of all but plain error regarding evidentiary rulings, absent a timely, specific objection, and a showing of material prejudice. 


The plain error doctrine is invoked to rectify those errors that “’seriously affect the fairness, integrity or public reputation of judicial proceedings.’”  United States v. Fisher, 21 M.J. 327, 328 (C.M.A. 1986)(quoting United States v. Atkinson, 297 U.S. 157, 160 (1936)).  It is to be used sparingly, solely in those circumstances in which a miscarriage of justice would result.  Fisher, 21 M.J. at 328-29 (citing United States v. Frady, 456 U.S. 152, 163 n.14 (1982)); United States v. Lowry, 33 M.J. 1035, 1038 (N.M.C.M.R. 1991).


In United States v. Wrenn, 36 M.J. 1188, 1192-93 (N.M.C.M.R. 1993), this Court, citing Dyke, applied a plain error analysis to the admission of counseling sheets reflecting stale NJPs.  This Court was not persuaded by the Government’s argument that the admission via a counseling sheet, as opposed to Court Memorandum NAVPERS 1070/607 (the correct document) should insulate the matter from JAGMAN § 0141 scrutiny.  Although the language in the Wrenn decision, like the majority in this decision, folded considerations of prejudice with plain error, the holding clearly reflected that the admission of the stale NJP was not error which merited relief.  Wrenn, did not require a plain error analysis to reach its correct result, and neither does the present case.  On the present record, the admission of this NJP without objection by trial defense counsel does not warrant application of the plain error doctrine.


Accordingly, I would find that the infirmity alleged regarding the record of NJP was waived, that its admission did not constitute plain error,
 and I would affirm the findings and sentence without the sentence prejudice analysis undertaken by the majority.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  Likewise, although the issue was not raised on appeal, on these facts, the decision made by trial defense counsel to withhold objection does not rise to a level where either prong of Strickland v. Washington, 466 U.S. 668 (1984) would provide a basis for relief.
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