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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of indecent assault in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to confinement for twelve months, reduction to Private E1, and a bad-conduct discharge.  The convening authority approved confinement for 179 days, reduction to Private E1, and a bad-conduct discharge.  This case is before the court for review under Article 66, UCMJ

Appellate defense counsel assert error in trial defense counsel’s failure to include waiver of forfeitures accruing after action when submitting a request for deferment of automatic forfeitures to the convening authority.  The day after trial the trial defense counsel submitted a request to defer adjudged and automatic forfeitures( until action and to defer until action the adjudged and automatic reduction in grade.  Before taking action on the findings and sentence, the convening authority disapproved the request as to the reduction in grade, but approved the deferral of forfeitures until action.  According to a post-trial affidavit from appellant, defense counsel indicated that appellant would be released from confinement before the convening authority took action so appellant’s request for deferment of forfeitures need not address waiver of forfeitures accruing after action.  Notwithstanding defense counsel’s prediction, appellant remained in confinement for thirty-three days after action.
Appellate government counsel concede error and a colorable showing of possible prejudice.  This court enjoys broad powers to remedy acknowledged errors in the post-trial processing of cases.  United States v. Fagan, 59 M.J. 238, 244 (C.A.A.F. 2004); United States v. Adney, 61 M.J. 554, 557 (Army Ct. Crim. App 2005).  Automatic forfeitures, while a collateral punishment resulting from the adjudged sentence, are still a matter falling within the scope of our sentence appropriateness review under Article 66(c), UCMJ.  Adney, 61 M.J. at 557.  Appellant has a wife and two children, one of whom is autistic requiring constant care.  Under the circumstances, the appropriate resolution is to waive the forfeiture of pay after the date of action. The government interposes no objection to our ordering payment of thirty-three days of two-thirds pay at the E1 rate directly to appellant’s family.  The question remains whether we have the authority to take that specific action.

Our court is a creature of statute; to determine the scope of our power and authority, we must turn to the creating legislation.  United States v. Simmons, 6 C.M.R. 105, 107 (C.M.A. 1952) (discussing the powers of the boards of review).  Article 66, UCMJ, makes no reference to the ability to order relief directed toward an accused’s dependents; its absence is significant since doing so would essentially constitute depriving appellant of money to which he would otherwise be entitled following the waiver in order to direct it to his dependents.  Article 58b(b) addresses the waiver of automatic forfeitures for the purposes of an accused’s dependents, but specifically vests the power to do so in “the convening authority or other person acting under section 860 of this title (article 60).”  “This singling out of specific officials for the exercise of power is itself a weighty argument that Congress intended to limit the power to those designated.”  Simmons, 6 C.M.R. at 107 (discussing the power to suspend all or part of a sentence from a court-martial).  “Article 66, UCMJ assigns to the Courts of Military Review only the task of determining sentence appropriateness:  doing justice.  . . .  The responsibility for clemency, however, was placed by Congress in other hands.”  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).

Here, the convening authority decided to grant clemency by deferring automatic forfeitures until the date of action.  Trial defense counsel offered the family’s need to adjust to their primary source of income being in confinement and out of work as a basis for granting the deferral of forfeitures, and the convening authority did not provide any specific reason for granting the deferral.  In granting relief, the convening authority made a selection on a form that was defective in that it blurred the distinction between deferred and waived forfeitures.  We infer that the convening authority’s intent in selecting an option that directed payment of money to appellant’s family was to approve waiver in addition to deferral of forfeitures, since direct payment to family members is not available if waiver is not approved.  The appropriate result, then, is to conform the action on forfeitures to the actual circumstances and to cure the conceded error found in the request presented to the convening authority.
We accept appellate government counsel’s concession and order the payment of $910.27 directly to appellant’s dependents in order to satisfy fully the convening authority’s grant of relief to appellant.  See Adney, 61 M.J. at 557 (giving effect to convening authority’s intent to waive forfeitures with payment to appellant’s wife; recognizing judicial economy calls for curing trivial errors at the appellate level).

The findings of guilty and sentence are affirmed. 







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( The military judge, however, adjudged no forfeitures.
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