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MEMORANDUM OPINION
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CANNER, Judge:


A military judge sitting as a general court-martial convicted appellant, contrary to his pleas, of two specifications of wrongful appropriation and two specifications of dishonorably failing to pay a debt, in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, to pay a fine of $6,000.00, to be confined for sixty days if the fine was not paid, to be reduced to the grade of E-4, and to be reprimanded.  The military judge recommended that the discharge be suspended if the fine was paid.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge, to pay a fine of $1,251.00,
 reduction to the grade of E-4, and a reprimand.  The reprimand, included in the convening authority’s action, references both the wrongful appropriation and the dishonorable failure to pay debt offenses.


Appellant used two government credit cards to purchase goods and services and to make automatic teller machine (ATM) cash withdrawals for his personal use in amounts totaling thousands of dollars in addition to his legitimate, temporary duty (TDY) expenses.  He was found guilty of wrongfully appropriating “U.S. currency and goods” belonging to the two credit card banks
 and dishonorably failing to pay the credit card banks for debts arising from the same transactions.


In her opening statement, the defense counsel asserted that failure to pay just debts and larceny
 of the same funds that comprise the debts are mutually exclusive offenses.  Although the military judge briefly inquired about the issue, he postponed further discussion so that the defense counsel could find legal authority for her argument.  A formal motion for relief was never made, and the issue was not addressed again on the record.


In this Article 66, UCMJ, appeal, appellant asserts two assignments of error:  1) that the wrongful appropriation convictions are inconsistent with the dishonorable failure to pay debt convictions and must be set aside (citing United States v. Hale, 28 M.J. 310 (C.M.A. 1989)); and 2) that there is no evidence that appellant ever took “goods” from the credit card banks as charged in the wrongful appropriation specifications.

The government concedes error on both issues, but argues that the remedy for the first assignment of error is to set aside the findings of guilty for the dishonorable failure to pay debt specifications, as the court in Hale did, rather than the wrongful appropriation specifications.
  We will moot further litigation on whether Hale is distinguishable from the facts of appellant's case by accepting the government’s concession of error and dismissing the convictions for wrongful appropriation.


In reassessing appellant's sentence, we have considered that he is a staff sergeant with ten and a half years of service who misused government travel cards for personal use and failed to pay a significant debt for an extended period.  In total, he failed to pay the two banks over $7,500.00.  At the time of trial, appellant was 369 days delinquent on his Bank of America account, notwithstanding several budget counseling sessions with his chain of command and payment plan consultations with the credit card companies.  At first, appellant used his government credit card to help pay normal living expenses in and around his home station after he had already used his personal credit cards to their maximum limits.  When the command revoked his travel card and only reinstated it for periods of official government travel, appellant accelerated his use of the government charge card.  During TDY at Fort Polk, appellant used his government charge card to pay the restaurant bills for himself and everybody that ate with him (including a junior enlisted soldier) so that they would give him cash.  During that TDY, he used the government card to charge approximately $1,500.00 at Wal-Mart for clothes and groceries, which he then loaded into a government van for the trip back to his home station and family.  Appellant also used his government credit card to pay for his hotel and restaurant bills in and around his home station during a period of marital difficulty, rather than sleeping in the barracks or at the residence of friends.  This noncommissioned officer chose to add significant debt to his government account rather than risk the embarrassing discovery of the full extent of his marital and financial problems.  We also note that the sentence approved by the convening authority is considerably less than that adjudged.


The findings of guilty of Charge I, the Additional Charge, and their Specifications (wrongful appropriation offenses) are set aside and those Charges and Specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the approved sentence.

Although we affirm the sentence as approved by the convening authority, we note that the portion of the convening authority’s action that reprimands the appellant for the dismissed charges and specifications of wrongful appropriation must also be deleted.  Accordingly, we modify the reprimand portion of the convening authority’s action to read as follows:

You are hereby reprimanded.  Between 1 September 1998 and 23 May 2000, you abused your government credit card privileges by dishonorably failing to pay your debt to Bank of America and American Express.  Your flagrant and deliberate misconduct disgraced yourself as a soldier and a noncommissioned officer in the United States Army.  You have seriously compromised your ability to further serve in the United States Army.

Judges CARTER and HARVEY concur.
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Clerk of Court

�  Appellant made substantial reimbursement of his debts between trial and action.  As a result, the convening authority significantly reduced the fine as adjudged and did not approve confinement.





�  Appellant's offenses span a period when the government credit card program was first operated by American Express and later by NationsBank, which in turn was renamed as a result of a merger with Bank of America.  There are four specifications based on the two different offenses against each of the two different banks.  Charge I and the Additional Charge concern wrongful appropriation from the two different banks, and the two specifications of Charge II concern failure to pay debts owed to the two different banks.





�  Appellant was later found guilty of the lesser included offense of wrongful appropriation.





� Because of the dollar values involved, the maximum sentence for the failure to pay debt offenses is the same as the wrongful appropriation offenses in this case.
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