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STOCKEL, Judge:
A military judge sitting as a special court-martial purportedly convicted appellant, pursuant to his pleas, of absence without leave (AWOL) and disobeying a noncommissioned officer (NCO), in violation of Articles 86 and 91, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 891 [hereinafter UCMJ].   The military judge sentenced appellant to a bad-conduct discharge and confinement for fifty-five days.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge and confinement for twenty-five days.  The convening authority granted appellant forty-five days of credit against his sentence to confinement.
In this Article 66, UCMJ, appeal, appellant asserts that the dilatory post-trial processing of his case warrants sentence relief.  We agree that the 446-day delay in post-trial processing of appellant’s case was dilatory, but we need not determine if such delay warrants any sentence relief because we decide this case on other grounds.  Although not raised by appellate defense counsel, we find that there are no properly authenticated
 or approved
 findings of guilty in appellant’s case.  We will provide relief in our decretal paragraph. 

BACKGROUND

On 2 August 2001, appellant overslept and missed early morning formation. Both the charge of quarter’s runner and appellant’s roommate attempted to wake appellant.  Subsequently, appellant was ordered to report to the acting first sergeant, Sergeant First Class (SFC) James Valentin, which he did.  Sergeant First Class Valentin counseled appellant and ordered him to “get dressed into BDUs [battle dress uniform] and stand fast in [his] room.”  Appellant left SFC Valentin’s office, changed into civilian clothes, and went AWOL.  On 26 September 2001, appellant’s father drove appellant back to Fort Hood, Texas.  

On 3 October 2001, Captain (CPT) Jeffery Bramlett, the company commander,  preferred three charges against appellant:  AWOL, in violation of Article 86, UCMJ (Charge I and its Specification); disobeying an NCO, in violation of Article 91, UCMJ (Charge II and its Specification); and assault, in violation of Article 128, UCMJ (Charge III and its Specification).  
On 1 November 2001, Charge II and its Specification were dismissed.  The offense was properly lined out and annotated as dismissed on the charge sheet (DD Form 458).  Charge III was then renumbered on the charge sheet as Charge II.  Captain Bramlett then preferred an additional charge of disobeying an NCO [hereinafter Additional Charge and its Specification].
  
On 7 November 2001, the convening authority, in a separate memorandum, dismissed renumbered Charge II and its Specification (the assault) and referred The Charge and its Specification (AWOL) and The Additional Charge and its Specification (disobeying an NCO) to a court-martial.  The charge sheet failed to reflect that renumbered Charge II and its Specification were dismissed.  The defense counsel, however, informed the military judge of the dismissal prior to arraignment.  Appellant was arraigned only on these two charges.
 

On 15 November 2001, appellant entered pleas, in conformance with his pretrial agreement, as follows: 

To the Specification of the Charge and the Charge:  Guilty.

To the Specification of the Additional Charge and the Additional Charge:  Guilty, except the words, “Sergeant John K. Heinz [sic]”, substituting the words, “Sergeant First Class James Valentin”, and, except the words, “to report to Captain Jeffrey [sic] G. Bramlett’s office”, substituting the words, “get dressed into BDUs and stand fast in your room.”
To the excepted words:  Not Guilty.

To the substituted words:  Guilty.

To the Additional Charge:  Guilty.

Appellant was sentenced on 15 November 2001.  The record of trial (ROT) was completed on or about 23 December 2002.  Trial defense counsel received the ROT on 2 January 2003 and completed his examination on 3 January 2003.  The military judge authenticated the record on 24 January 2003.

The findings transcribed in the ROT originally read as follows:  “[I]n accordance to your plea of guilty, this court finds you:  Of all Charges and Specifications:  Guilty.”  The military judge, when she authenticated the record, crossed out the words “all Charges and Specifications:  Guilty” and inserted the following by hand:

[Of] the specification of the Charge:  Guilty, except the words ‘Sergeant John K. Himes’ and ‘to report to CPT Jeffrey [sic] G. Bramlett’s office,’ substituting therefore the words, ‘SFC James Valentin’ and ‘to get dressed in BDUs and stand fast in your room.’ Of the excepted words:  Not Guilty, of the Substituted words: Guilty.  Of the Charge: Guilty. 

She did not enter a guilty finding, by hand, for the AWOL offense (The Charge and its Specification).

On 27 January 2003, the acting staff judge advocate (SJA) prepared his post-trial recommendation (SJAR) in accordance with Rule for Courts-Martial [hereinafter R.C.M.] 1106 for the convening authority.  The SJAR, however, was replete with errors.  For example, the acting SJA inaccurately reported that the military judge granted appellant forty-five days of Allen
 credit.  The military judge granted appellant forty-nine days of credit.  Furthermore, the acting SJA incorrectly advised the convening authority regarding the maximum sentence that could be imposed.
  More importantly, the acting SJA misadvised the convening authority of the court-martial’s findings.  The SJAR stated that appellant pled guilty to and was found guilty of The Charge and its Specification, even though the military judge failed, based on her handwritten, authenticated “corrections” to her findings, to enter a finding of guilty to that offense.  Moreover, the acting SJA misadvised the convening authority regarding The Additional Charge and its Specification.  The SJAR reported that appellant pled guilty to and was found guilty of the following offense:  “O/a 2 Aug 01, having received a lawful order from SGT J.H. to report to CPT J.B.’s office, did willfully disobey the same.”  

On 18 February 2003, trial defense counsel submitted appellant’s post-trial submissions pursuant to R.C.M. 1105.  Although trial defense counsel noted the inordinate delay in the post-trial processing of appellant’s case, he failed to note any error in the SJAR and affirmatively stated that “The [d]efense has no additions, corrections or deletions to the form of the [SJA’s] Post-Trial Advice.”
On 21 February 2003, the SJA prepared an addendum to the acting SJA’s advice.  Regarding the post-trial delay, the SJA recommended that the convening authority “disapprove so much of the sentence extending to thirty (30) days of confinement to alleviate any perceived error or prejudice under [sic].”  The convening authority adopted the SJA’s recommendation; thereby, approving confinement for twenty-five days and a bad-conduct discharge.  No explanation was proffered regarding the reason for the excessive post-trial delay.

DISCUSSION


The low standard of military justice practice and advocacy that this record demonstrates cannot be tolerated in the administration of the Uniform Code of Military Justice.  At every stage of appellant’s case there have been multiple failings, denying appellant justice.  The military judge’s handwritten “corrections,” changing the findings in the ROT before authenticating the ROT, inexplicably added confusion and uncertainty to this case.  Article 53, UCMJ, and R.C.M. 922(a) require that the court-martial announce its findings to the parties promptly, in an open court, after they have been determined.  “‘The statutory right of announcement of all findings in open court is a substantial right of the accused.’”  United States v. Perkins, 56 M.J. 825, 827 (Army Ct. Crim. App. 2001) (quoting United States v. Dilday, 47 C.M.R. 172, 174 (A.C.M.R. 1973)).  Although not all errors in the announcement of findings materially prejudice this substantial right, “‘a verdict must be certain and convey a definite meaning free from any ambiguity[.]’”  Id.  (quoting Dilday, 47 C.M.R. at 173).  

In this case, the findings are rife with ambiguity.  The military judge had a number of options available to her.  First, if the military judge disagreed with the findings reported in the transcribed ROT, she could have reviewed the tapes to determine whether she announced the reported findings.  Second, if the record inaccurately reported the findings, she should not have authenticated the record.  R.C.M. 1104(a)(1).  The military judge could have returned the record to the trial counsel for further examination and correction of the ROT, to include directing the court reporter to re-type the portion of the record that was defective.  R.C.M. 1103(i)(1)(A).  Alternatively, had she admitted her error as to the announced findings, the military judge could have directed proceedings in revision to correct her error, omission, or inconsistent action, so long as appellant suffered no material prejudice.  R.C.M. 1102(b)(1); United States v. Kulathungam, 54 M.J. 386, 387 (C.A.A.F. 2001).  Here, the military judge elected to take none of the appropriate corrective steps and her efforts to “correct” the one finding resulted in deleting the other.  

When the military judge authenticated the record of trial, she “declare[d] that the record accurately report[ed] the proceedings.”  R.C.M. 1104(a)(1).  The record before us, however, is more than merely incomplete or defective.  By changing the findings, the military judge added extraneous matters to the ROT, to appellant’s detriment, in an apparent effort to improve the ROT.  Accordingly, we conclude that a certificate of correction would be unavailing.  United States v. Napier, 20 U.S.C.M.A. 422, 424, 43 C.M.R. 262, 264 (1971) ([T]he “purpose [of a Certificate of Correction] is to show that the trial court actually ‘performed its duty properly, but through clerical error or inadvertence the events. . . [were] improperly recorded’ in the authenticated transcript.”).  Accordingly, based upon the authenticated record before us, the military judge did not find appellant guilty of the AWOL offense.  Furthermore, the authenticated record before us incorrectly reports the actual finding entered at trial as to the disobedience offense.  Thus, there are no properly authenticated findings of guilty in this case for the convening authority to have acted upon.
We next consider the acting SJA and SJA’s actions.  Based upon the record before us, the military judge’s error was readily apparent and should have been discovered while preparing the SJAR.  The convening authority, acting on the advice of the acting SJA or SJA, could have ordered a proceeding in revision to correct these errors.  R.C.M. 1102(d); United States v. Kolodjay, 53 M.J. 732, 734 (Army Ct. Crim. App. 1999).

In addition to incorrectly advising the convening authority that appellant was found guilty of AWOL, the acting SJA and SJA misadvised the convening authority regarding The Additional Charge and its Specification.  Failure to advise the convening authority that appellant pled guilty to and was found guilty of a different offense than that charged is not a mere typographical error that can be amended on a promulgating order.  In this case, the convening authority approved a finding of guilty of an offense for which the authenticated record discloses no finding was entered (The Charge and its Specification) and approved an offense of which appellant neither pled guilty to nor was found guilty (The Additional Charge and its Specification).  Accordingly, the convening authority’s purported approval of findings of guilty was a nullity.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994); United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  

As disturbing as the lackadaisical approach taken by the military judge, acting SJA, SJA, trial counsel, and trial defense counsel, is the failure by both appellate defense and government counsel to recognize the magnitude and materiality of these errors.  As previously noted, appellate defense counsel merely footnoted these matters as something that was inconsequential and requiring no corrective action.  Once raised, albeit by footnote, the government failed to legally analyze or address these errors at all.  The government is reminded that they represent the United States and, as officers of the court, are duty bound to protect an accused’s right to a fair trial and to ensure that justice is done.  United States v. Valencia, 4 C.M.R. 7, 10 (C.M.A. 1952). 

“The record of trial must speak the truth.”  Manual for Courts-Martial, United States, (1928 ed.), ch. XVIII, para. 87b.  Had the military judge, acting SJA, and appellate counsel recognized that the “record must speak the truth,” the “train wreck”
 that is the record before this court could have been avoided.  

We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

DECISION

The findings of guilty and the sentence are set aside.  A rehearing may be ordered by the same or a different convening authority. 

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� In the Brief on Behalf of Appellant, footnote 4 states:  “Findings were incorrectly entered in the appellant’s case, as reflected by both the original record of trial and by the handwritten revisions added later.”  





� Appellate defense counsel also merely footnoted this error as follows:  “The case abstract attached as an enclosure to the Staff Judge Advocate’s post-trial recommendation to the convening authority, dated 27 January 2003, incorrectly stated the Additional Charge and its Specification by failing to note how the appellant had pled guilty by exceptions and substitutions.” 








� The Additional Charge and its Specification stated:





In that [appellant], U.S. Army, having received a lawful order from Sergeant John K. Himes, a noncommissioned officer, then known by [appellant] to be a non-commissioned officer, to report to CPT Jeffery G. Bramlett’s office, an order which it was his duty to obey, did, at Fort Hood, Texas, on or about 2 August 2001, willfully disobey the same.





� The promulgating order incorrectly includes the charges that were dismissed prior to arraignment. 


 


� This court ordered the tape recordings of the trial be sent to us for review.  There are two cassette tapes and a set of court-reporter notes that index the tapes.  They have been reviewed and are appended to this record as U.S. Army Court of Criminal Appeals Exhibit I.  The transcript as originally typed, before the military judge’s handwritten changes, is what the military judge actually said at trial. 





� United States v. Allen, 17 M.J. 126 (C.M.A. 1984). 





� The SJAR incorrectly advised the convening authority that the maximum punishment that could have been imposed included a dishonorable discharge, total forfeitures, and confinement for one year, none of which were permissible punishments.  





� Kulathungam, 54  M.J. at 388.
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