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MEMORANDUM OPINION ON FURTHER REVIEW
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KIRBY, Judge:

A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of willful disobedience of a superior commissioned officer, and willful dereliction of duty (two specification) in violation of Articles 90 and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 890 and 892 [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for six months, and reduction to Private E1.  The convening authority approved only so much of the sentence as provides for a bad-conduct discharge, confinement for ninety days, and reduction to Private E1.  
On 15 February 2005, we set aside the convening authority’s action and returned the record of trial to The Judge Advocate General for a new staff judge advocate’s review (SJAR) and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.  United States v. Hart, ARMY 20040133 (Army Ct. Crim. App. 15 Feb. 2005) (unpub).  The reason for this decision was that the SJAR failed to inform the convening authority of the military judge’s recommendation that the convening authority waive automatic forfeitures and direct their payment to appellant’s family.  On 2 May 2005, following receipt of a new SJAR, the convening authority took action on appellant’s case, again approving a sentence to a bad-conduct discharge, confinement for ninety days, and reduction to Private E1.

This case is again before this court for further review pursuant to Article 66, UCMJ.  Appellant asserts that he received ineffective post-trial assistance of counsel, because his trial defense counsel failed to contact him prior to submitting a clemency petition on his behalf.  An affidavit from trial defense counsel confirms that he did not contact appellant prior to submitting a clemency petition to the convening authority after the new SJAR.  The government disagrees that trial defense counsel’s performance was ineffective, but concedes that he erred by failing to request that the convening authority waive appellant’s forfeitures.  We agree that trial defense counsel erred by failing to contact appellant prior to resubmitting the clemency petition on his behalf and will grant relief in our decretal paragraph.  

DISCUSSION

The statement submitted by appellant in this case, pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), is factually adequate on its face to state a claim of legal error.  See United States v. Ginn,
  47 M.J. 236, 248 (C.A.A.F. 1997).  On the relevant issue of post-trial communication between appellant and his trial defense counsel, the statements submitted by appellant and by his trial defense counsel are in agreement.  Both statements affirm that trial defense counsel did not contact appellant prior to resubmitting the clemency petition on appellant’s behalf.  There is no dispute as to the lack of communication between appellant and his trial defense counsel prior to the submission of Rule for Courts-Martial 1105 matters for the second SJAR and action, directed by this court.

Based upon our review, it is clear that appellant was not involved in the resubmission of his post-trial clemency matters.  Appellant describes detailed information that he would have provided the convening authority regarding his financial situation, if given the opportunity.  We do not believe that appellant was “afforded a full opportunity to present matters to the convening authority prior to his action on the case.”  See United States v. Hawkins, 34 M.J. 991, 995 (A.C.M.R. 1992).  We believe the appellant has demonstrated “a colorable showing of possible prejudice.”  See United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998).   As a result, and in the interest of judicial economy, we will exercise our considerable discretion and reassess the sentence, rather than send the case back for a third SJAR and action.
Accordingly, the findings of guilty are affirmed. Reassessing the sentence on the basis of the errors noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for sixty days, and reduction to Private E1.
  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of this sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.

Senior Judge MERCK and Judge JOHNSON concur.
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Clerk of Court

� Ginn, 47 M.J. at 248 provides, inter alia, the following principle for this court to apply in making the decision whether to order a post-trial evidentiary hearing:





[I]f the affidavit is factually adequate on its face to state a claim of legal error and the Government either does not contest the relevant facts or offers an affidavit that expressly agrees with those facts, the court can proceed to decide the legal issues on the basis of those uncontroverted facts.


� Our decision should result in appellant being reimbursed for any automatic forfeitures imposed for time he served in confinement in excess of the sixty days we have affirmed.  See UCMJ art. 58b.
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