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MEMORANDUM OPINION

-----------------------------------------
CLEVENGER, Judge:

A general court-martial composed of a military judge alone convicted appellant, in accordance with his pleas, of carnal knowledge and indecent acts with a child, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  The judge sentenced appellant to a bad-conduct discharge, confinement for eleven months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved the sentence as adjudged, but for the forfeitures.  The case is before us for review under Article 66, UCMJ.

In his assignment of error, appellant asserts that the staff judge advocate (SJA) erred by failing to correctly advise the convening authority (CA) of the military judge’s clemency recommendation in the SJA’s post-trial recommendation (SJAR) as required by Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(B).  We disagree and, thus, do not agree with government’s concession of error.

On 27 June 2001, after sentencing appellant, the military judge announced, “I recommend that the convening authority, in consultation with the accused’s chain of command, consider suspending the bad[-]conduct discharge, allowing the accused to complete his enlistment.”  The judge also recommended clemency as to the forfeiture of pay and allowances.  The record of trial in this case was not authenticated until four months later, on 26 October 2001.

In the SJAR, dated 31 October 2001, the SJA told the CA, “The military judge recommended the convening authority defer or waive the automatic forfeitures of pay, and to suspend the execution of the bad[-]conduct discharge.”  The SJA recommended, however, that the CA “approve the sentence as adjudged.” 

On 13 November 2001, appellant’s detailed trial defense counsel, Captain Jayne Ann Skrzysowski, submitted matters pursuant to R.C.M. 1105.  In that petition for clemency, she asked the CA to “follow the military judge’s recommendation and disapprove the Bad[-]Conduct Discharge.”  (Emphasis added.)  In the next paragraph, she repeated this erroneous information, and referenced it a third time in the petition.  Later she said “[t]o disapprove the discharge will conform to the military judge’s request.”  She closed the petition with one more inaccurate assertion, “The defense requests you support the military judge’s recommendation and disapprove the discharge.”

On 20 November 2001, in an addendum to the SJAR, the SJA noted the defense counsel’s request for disapproval of the bad-conduct discharge and said, “[T]he military judge recommended the convening authority defer or waive the automatic forfeitures of pay and to defer the execution of the bad[-]conduct discharge.”  (Emphasis added.)  The SJA again recommended approving the sentence with no more clemency than the previously approved deferral and waiver of automatic forfeitures pursuant to Article 58b, UCMJ.

This waiver was the product of a 6 July 2001 defense request for a deferment of the “adjudged” forfeitures under Article 57(a), UCMJ, and (presuming from the context of the cited authority) a waiver of the automatic forfeitures for the benefit of appellant’s family pursuant to R.C.M. 1101(d).  In citing to the military judge’s clemency recommendation, trial defense counsel said the judge “stated for the convening authority to defer the forfeitures on behalf of the family and to defer the Bad[-]Conduct Discharge.”  (Emphasis added.)  This erroneous assertion began the confusion as to the exact nature of the military judge’s recommendation concerning the punitive discharge.
The SJA, on 13 July 2001, recommended that the CA approve the deferral request, noting (and apparently adopting the words of the defense counsel’s assertion) that “[t]he court recommended the Convening Authority use his discretion to direct payment of forfeitures for the maximum period possible to the accused’s wife and two minor children, and to defer the execution of the bad-conduct discharge.”  (Emphasis added.)  The CA approved that request and ultimately did not approve the adjudged forfeitures in his initial promulgating action, contrary to his SJA’s recommendation.

Appellant’s poorly reasoned pleading
 confuses both the facts and the law.  Legally, the cases he relies upon
 both address the SJA’s failure to make any mention of the military judge’s clemency recommendation to the CA.  Thus, both cases deal with the total absence of knowledge by the CA of the recommendation at the time of action, due in part to the defense counsels’ decisions to not mention the clemency recommendations.  Factually, in this case, the CA was made aware of a clemency recommendation by the military judge at trial to suspend the adjudged discharge.  The distinction between a recommendation to “consider suspending the bad[-]conduct discharge” and “to suspend the execution of the bad[-]conduct discharge” is meaningless.  In order to suspend the execution of a bad-conduct discharge at the time of initial action, a CA must first decide whether to approve it.  R.C.M. 1108(a) and (b); see Manual for Courts-Martial, United States, app. 16, forms 5 and 6.  Here the judge, contrary to trial defense counsel’s repeated inaccurate assertions, only recommended that the adjudged bad-conduct discharge be suspended, not disapproved.  Suspension, in the context of this case, would have allowed appellant to return to active service following his confinement with an approved, albeit suspended discharge, pending its future remission or vacation.  Of course, even if later vacated, the approved discharge could not be ordered executed by the initial or a successor CA until it was reviewed pursuant to Article 66, UCMJ, and the case was final within the meaning of Article 71(c), UCMJ, and R.C.M. 1209.

The SJA did add to the confusion in his SJAR addendum by again using trial defense counsel’s erroneous description of the military judge’s recommendation (from her forfeiture deferral/waiver request) “to defer” the execution of the bad-conduct discharge.  The phrase “to defer the execution of the bad[-]conduct discharge” is not a technically accurate usage of “defer” in military justice practice.  See UCMJ arts. 57 and 57a; R.C.M. 1101 and 1107.  Indeed, in R.C.M. 1101(c)(1), the non-binding discussion specifically tells military justice practitioners that “[d]eferment is not suspension.”  But, the CA is usually not a legally trained individual skilled in the nuances of the jargon of military justice practice.  To the extent that “defer” clearly implies to a layperson a delay or postponement of the effect of a contemplated act, it suffices here to adequately convey the sense of the judge’s clemency recommendation.  The initial SJAR advice was correct.  The defense’s erroneous clemency submissions engendered the confusion, but the SJAR addendum, while imprecise, was sufficiently accurate to avoid any prejudice to appellant.  UCMJ art. 59(a).  The CA knew of the substance of the clemency recommendation by the military judge at the time he took his initial action.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit. 

The findings of guilty and the sentence are affirmed. 

Senior Judge CHAPMAN and Judge STOCKEL concur.
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Deputy Clerk of Court
� The government’s garbled concession is equally devoid of compelling legal or factual analysis in support of the need for, or justice in, requiring a new review and action. 





� United States v. Lee, 50 M.J. 296 (1999); United States v. Clear, 34 M.J. 129 (C.M.A. 1992).  


� As an alternate remedy, appellant asks this court to suspend his adjudged and approved bad-conduct discharge.  Like the military judge at trial, this court lacks the authority to order a sentence, or any part thereof, suspended, unless the CA was legally obligated to have done so.
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