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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to possess and distribute marijuana, drunk on duty, wrongful distribution of marijuana, and wrongful introduction of eleven pounds of marijuana onto a military installation with intent to distribute, in violation of Articles 81, 112, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 912, and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence consisting of a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  

In his only assignment of error in this Article 66(c), UCMJ, appeal, the appellant complains that the staff judge advocate (SJA), in his post-trial recommendation (SJAR), failed to advise the convening authority of the appellant’s awards and decorations, as required by Rule for Courts-Martial 1106(d)(3)(C) [hereinafter R.C.M.].
  The government concedes the error but contends that the appellant has failed to show that the error materially prejudiced a substantial right under Article 59(a), UCMJ.  We agree with the government.

Rule for Courts-Martial 1106(d)(3)(C) requires the SJA to include in his SJAR “[a] summary of the accused’s service record, to include length and character of service, awards and decorations received, and any records of non-judicial punishment and previous convictions.”  In this case, the SJAR erroneously failed to include the appellant’s awards and decorations.
  Because the trial defense counsel failed to comment on this error, it is waived, absent plain error.  R.C.M. 1106(f)(6); see also United States v. Powell, 49 M.J. 460 (1998).  

Under plain error analysis for post-trial errors, we conclude that the SJA’s failure to include the appellant’s awards and decorations in his SJAR was plain and obvious, but the appellant has failed to make a “‘colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also Powell, 49 M.J. at 463-64; United States v. Hartfield, 53 M.J. 719, 720-21 (Army Ct. Crim. App. 2000).  In matters submitted to the convening authority under R.C.M. 1105 and 1106, the appellant’s trial defense counsel focused her plea for clemency on extenuating and mitigating circumstances wholly unrelated to the nature and character of the appellant’s military service.
  The appellant’s failure to comment on the SJAR error underscores the insignificance of the error as it related to his request for clemency.  Certainly the erroneous omission of the appellant’s awards and decorations did not affect the nature and seriousness of his criminal conduct.  In a conspiracy with a fellow soldier, the appellant introduced eleven pounds of marijuana onto the military installation for the purpose of distributing the illegal drug for profit.  The appellant sold 232 grams of the marijuana to an undercover agent for $400.00 in the post exchange parking lot.  We are satisfied under the facts of this case, including the substance of the appellant’s clemency request, that the omitted awards and decorations in the SJAR had no conceivable effect on the convening authority’s action.  Accordingly, the appellant has failed to make a colorable showing of possible prejudice.

We have considered the matters personally asserted by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find they do not warrant relief.

The findings of guilty and the sentence are affirmed.   







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant also asserts that the SJAR “failed to correctly advise the commanding general of PFC Barrera’s length and character of service,” and incorrectly stated that the appellant was twenty-one years old.  We find as fact that the appellant’s length and character of service are accurately reflected in the SJAR.  Further, although the appellant was twenty years old at the time of trial, he was twenty-one years old at the time of action. 





� The appellant asserts he was awarded the Army Achievement Award, Army Service Ribbon, Overseas Service Ribbon, Driver’s Badge, Expert .50 Caliber Machine Gun, M-16 “qualification badge,” and “hand grenade qualification badge.”  The appellant’s Department of the Army Form 2-1, Personnel Qualification Record, admitted at trial, reflects all of these awards and decorations, except the Overseas Service Ribbon, in either pen or pencil entries.  The trial defense counsel explained to the military judge that she had “noted additions and penned them in” on the form, and we can discern pencil entries consisting of “AAM,” “Drivers Batch (sic),” and “expert 50 (sic) cal (sic) machine gun.”  For purposes of analysis, we accept the appellant’s averment regarding the awards and decorations he had earned.    





� In a personal memorandum submitted to the convening authority, the appellant summarized his service and accomplishments on active duty, including his awards.





� See R. at Appellate Exhibit VI.
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