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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


A general court-martial composed of officer and enlisted members found the appellant guilty,
 contrary to his pleas, of attempted adultery, housebreaking, and indecent assault, in violation of Articles 80, 130, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 930, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for twenty-four months, and reduction to Private E1.


The case is before the court for automatic review under Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error, the government’s reply thereto, the oral arguments presented by counsel, and the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We find no basis for relief.  However, the appellant’s assertion that the evidence is legally and factually insufficient to prove that he committed the crimes of housebreaking, indecent assault, and attempted adultery warrants further discussion. 

FACTS


On 2 November 1996, the appellant attended a birthday party given by his neighbors, Sergeant James Misnik and his wife, Megan Misnik, at their on-post quarters at Fort Campbell, Kentucky.  At about 2000 hours, the victim, SR, age nineteen, and her sister, TR, age sixteen, arrived at the party.  During the course of the evening, SR drank eight to ten glasses of beer.  There was no evidence presented that SR ever met, spoke to, or had any other contact with the appellant at the party.  At about midnight, as a result of her alcohol consumption and resulting intoxication, SR fell over while dancing.  Megan Misnik, and another individual, took SR to sleep on a waterbed in Megan Misnik’s upstairs bedroom.  SR was wearing a blue blouse and tight blue jeans.  TR also became intoxicated and, approximately one hour later, climbed into bed beside her sister and went to sleep.  


Between 0330 and 0400 hours, 3 November 1996, Megan Misnik told the appellant and another guest, Ronald (Ronnie) Gates, that it was time for them to leave.  The two departed and Megan Misnik closed, but did not lock, the door behind them.  Megan Misnik and another female guest, Gayle Roberts, went to sleep on a downstairs couch-bed; Megan Misnik’s son slept on an adjacent couch.  About a half-hour later, Megan Misnik’s son woke Megan Misnik and Gayle Roberts stating that the appellant was upstairs.  Megan Misnik could hear the floorboards creaking and someone walking back and forth in her bedroom upstairs.  Because she had other family members in other bedrooms upstairs and was not sure what was going on, she decided to call Ronnie Gates, a male neighbor and friend, who lived nearby.  Before she made the call, however, Megan Misnik and Gayle Roberts heard someone coming down the stairs, and they pretended to be sleeping.  Both women saw appellant come to the bottom of the stairs dressed in a white T-shirt and a pair of jeans.  The appellant looked around and went back upstairs, turning off the upstairs lights.  Megan Misnik then called Ronnie Gates and asked him to come over.  Five to ten minutes later, Ronnie Gates arrived just as the appellant came down the stairs and “darted out” the door.  


Immediately after the appellant’s departure, Megan Misnik and Gayle Roberts went upstairs and saw SR in the bedroom, naked from the waist down, crying hysterically.  SR testified that during the night she had passed in and out of consciousness on several occasions because of her intoxication.  The first time she awoke, someone was removing her pants; the second time, someone with facial hair was kissing her neck; and the third time, someone was engaging in sexual intercourse with her.  When she finally fully awakened, she was undressed from the waist down.  She started to cry when she realized what had happened to her.  SR was unable to identify her assailant.  Her sister, who also passed in and out of consciousness because of her intoxication, testified that she had awakened to see a man with a mustache
 and hair “longer than a usual military cut” sitting on the bed next to her sister wearing a long-sleeve flannel, plaid shirt and blue jeans.  After passing out, again she awakened to see the person walking out the door of the bedroom.  TR made an in-court identification of the appellant as the man she saw and identified a photograph that depicted the appellant as he appeared on 3 November 1996.  


Later that night, Megan Misnik confronted the appellant and asked him why he had come into her house.  The appellant told her he had returned to get cigarettes.  He claimed that after entering the house, he then heard SR getting sick upstairs, and he went to check.  However, neither Megan Misnik nor Gayle Roberts heard anyone getting sick upstairs.  There was no evidence that either SR or TR had been physically ill or vomited during the night.


On 3 November 1996, the appellant and SR submitted to physical examinations conducted by Doctor D’Ooge.  The physical examination of SR revealed no evidence of sexual intercourse.  Doctor D’Ooge placed SR’s blue blouse in a bag and the appellant’s T-shirt and briefs together in another bag.  These two bags were turned over to the Criminal Investigation Division (CID) evidence custodian, who then individually packaged each item of clothing before it was forwarded to the CID laboratory.  Mr. Brock, a trace evidence analysis expert at the CID laboratory, testified that he found thirteen fibers on the appellant’s T-shirt that were microscopically consistent with the fibers composing SR’s blue blouse and one fiber on the appellant’s briefs that was consistent with the fibers composing SR’s blue blouse.  Mr. Brock stated that the blue fiber found on the appellant’s briefs might have been transferred there when they were in the same bag with the T-shirt.  He also stated that it was impossible to determine at what time the blue fibers on the appellant’s T-shirt were transferred from SR’s blue blouse.  However, in Mr. Brock’s opinion, for thirteen fibers to transfer, as opposed to two or three, some type of “extended contact” probably occurred.  There were no comparable blue fibers found on the appellant’s jeans or in submitted head hair combings.  

DISCUSSION


The test for legal sufficiency of the evidence is whether, considering the evidence in the light most favorable to the government, the trier of fact could rationally find the existence of every element of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 307, 319 (1979); United States v. Pabon, 42 M.J. 404, 405 (1995).


The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, this court is convinced of the appellant’s guilt beyond a reasonable doubt.  Article 66(c), UCMJ; United States v. Turner, 25 M.J. 324 (C.M.A. 1987).


We have carefully weighed the evidence of record and made allowances for not having heard or seen the witnesses.  Specifically, we find that the testimony of the witnesses, to include the testimony describing the actions of the appellant, and the scientific evidence, are both legally and factually sufficient to show that on 3 November 1996, the appellant committed the crimes of housebreaking, indecent assault, and attempted adultery.  We are convinced of the appellant’s guilt beyond a reasonable doubt.  

We have also carefully considered the appellant’s second assignment of error alleging that the military judge abused his discretion when he allowed the government counsel, during the cross-examination of Mrs. Gayle Roberts, to elicit testimony about her adulterous relationship with the appellant and further compounded the error by giving a limiting instruction.  The military judge was well within his discretion and that assignment of error has no merit.  See United States v. Travers, 25 M.J. 61, 63 (C.M.A. 1987); United States v. Clemente, 50 M.J. 37 (1999).  


Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge CAIRNS and Judge KAPLAN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The appellant was found not guilty of rape and adultery.





� At that time, the appellant was the only individual in the residence who had a mustache, although there was some testimony that James Misnik had not shaven in the two days preceding the party.
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