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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to appellant’s pleas, a military judge, sitting as a general court-martial, found appellant guilty of failure to go to her appointed place of duty (five specifications), dereliction in the performance of duties, failure to obey a lawful order, possession of marijuana, use of marijuana (two specifications), and larceny in violation of Articles 86, 92, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 912a, and 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for 113 days, and forfeiture of all pay and allowances.  Appellant was granted 113 days of confinement credit.


The case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignment of error, the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We have determined that appellant’s Grostefon assertions entitle her to no relief.  However, we have determined that appellant’s assignment of error is meritorious and will grant appropriate relief.

Appellant asserts:

THE CONVENING AUTHORITY IMPROPERLY APPROVED EXCESSIVE FORFEITURES, WHERE THE APPROVED SENTENCE PROVIDED FOR NO CONFINEMENT AND FORFEITURE OF ALL PAY AND ALLOWANCES.


The convening authority’s action approving forfeiture of all pay and allowances, when the appellant would not be serving confinement, contravenes the firm policy contained in well-settled case law and in the discussion to Rule for Courts-Martial 1107(d)(2) that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.(  See United States v. Smith, 47 M.J. 630, 632 (Army Ct. Crim. App. 1997), aff’d 50 M.J. 380 (1999); United States v. DeWald, 39 M.J. 901, 903 (A.C.M.R. 1994)(citing United States v. Warner, 25 M.J. 64 (C.M.A. 1987)).


Accordingly, the findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for 113 days, and forfeiture of $600.00 pay per month for three months.






FOR THE COURT:






JOSEPH A. NEURAUTER






Clerk of Court

(  The record reflects that appellant was sentenced on 13 September 1999; she was placed on voluntary excess leave on 23 September 1999; and the convening authority took action approving the adjudged sentence on 1 December 1999.  The government urges us to reject appellant’s assigned error because she was not subject to any forfeiture by operation of law before going on excess leave.  See UCMJ art. 57(a), UCMJ.  The government’s rationale is incorrect.  Our analysis turns on whether the sentence approved by the convening authority was legally correct.  For the reasons stated, we find that the sentence was improper.  Additionally, the allied papers in this case reflect that appellant was ordered back from excess leave on 7 October 1999.  Appellant was tried by another general court-martial, see United States v. Alber-Perry, ARMY 20000102, decision (Army Ct. Crim. App. 8 June 2000)(unpub.), on 30 December 1999 and 8 February 2000.  
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