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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of conspiracy to make false claims against the United States (two specifications), larceny and wrongful appropriation of military property (money), making a false claim again the United States, and using a false writing in connection with a claim, in violation of Articles 81, 121, and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 932 [hereinafter UCMJ].  An enlisted panel sentenced appellant to a bad-conduct discharge and reduction to Private E1.  The convening authority approved the adjudged sentence.  The case is before this court for review pursuant to Article 66, UCMJ.

In his only assignment of error, appellant asserts, and the government concedes, that his record of trial was not properly authenticated and that as a result thereof, the record should be returned to The Judge Advocate General for a new review and action.  We agree.  


Two military judges presided over appellant’s court-martial.  Colonel (COL) Robert L. Swann arraigned appellant and authenticated that portion of the record.  Colonel Gary J. Holland replaced COL Swann after arraignment and presided over all subsequent sessions of appellant’s court-martial.  Colonel Holland retired prior to completion of the record of trial.  In COL Holland’s absence, the trial counsel, Captain (CPT) Reynolds, authenticated COL Holland’s portion of the record.


Captain Reynolds was not present, however, during all proceedings over which COL Holland presided.
  He was absent when appellant withdrew his original pleas of not guilty to all charges and specifications and for the entry of new pleas.  He was also absent for the entire providence inquiry
 and for a portion of the sentencing phase of the trial.

Article 54(a), UCMJ, requires that a record of proceedings in each general court-martial be authenticated by the military judge or “[i]f the record cannot be authenticated by the military judge . . . it shall be authenticated by the signature of the trial counsel. . . .”  Rule for Courts-Martial 1104(a)(2)(B) adds that “[a] person authorized to authenticate a record . . . may authenticate the record only as to those proceedings at which that person was present.”  


Clearly, CPT Reynolds’ absence during “several material occasions during the trial” disqualifies him from authenticating those portions of the record.  United States v. Credit, 4 M.J. 118, 120 (C.M.A. 1977) (Cook, J., concurring).  An assistant trial counsel, CPT McAllister, was present during all sessions except for the arraignment, however, and could authenticate that portion of the record presided over by COL Holland.  There is also no legal prohibition against having the retired military judge who presided over the court-martial to authenticate the record of trial if he agrees to do so.  See United States v. Evans, 2 M.J. 1043 (A.C.M.R. 1976).


The purpose of Article 54(a), UCMJ, “is to provide a preferred order of authentication which in fact will guarantee ‘absolute verity’ to the trial court records.”  Credit, 4 M.J. at 119 (citation omitted).  A properly authenticated record of trial is an essential prerequisite to a convening authority’s action.  United States v. Hill, 22 U.S.C.M.A. 419, 420, 47 C.M.R. 397, 398 (1973).  In appellant’s case, the unauthenticated portions of his record cover critical parts of the proceedings to include the entry of pleas and the providence inquiry.  Thus, a new review and action is required.  See United States v. Batiste, 35 M.J. 742 (A.C.M.R. 1992).


Accordingly, the action of the convening authority, dated 3 October 2001, is set aside.  The record of trial is returned to The Judge Advocate General for remand to the same or a different convening authority to obtain proper authentication of the record in accordance with Article 54(a), UCMJ, and a new review and action pursuant to Article 60(c)-(e), UCMJ.  

Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Colonel Holland excused CPT Reynolds from parts of the court-martial because of a family emergency.





� See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969). 
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