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HARVEY, Senior Judge:(
A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of forcible sodomy on divers occasions upon a child under the age of twelve years, and an indecent act on a female under sixteen years of age on divers occasions (five specifications), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for fifteen years, and reduction to Private E1.  The case is before the court for review pursuant to Article 66, UCMJ.  
We agree with appellate defense counsel, who urge the court to order a new staff judge advocate’s (SJA) post-trial recommendation (SJAR) and convening authority’s initial action because of ambiguity about whether the convening authority considered Reverend (Rev.) Dan Thompson’s e-mail and appellant’s memorandum prior to taking initial action on appellant’s case.
  

FACTS

On 15 January 2003, Rev. Thompson sent an e-mail to appellant’s assistant trial defense counsel, Captain (CPT) Thomas P. Hurley, stating that he sensed in appellant “a deep remorse for what he had done.  I believe he was sincerely sorry.  I have been a Pastor for forty years and counseled a lot of people in that time and I have never encountered a man whom I believe was as repentant as Rick.”  He concluded with the statement, “it seem[s] to me (as an outsider) he could provide better for his family if that sentence were reduced.”  

On 27 January 200[3] appellant sent a memorandum, which was addressed through the SJA, to the convening authority, SUBJECT:  Clemency.  In this memorandum, appellant thanked the convening authority for “deferring forfeitures in my case in August 2002.  The additional money has helped my wife meet some of our financial obligations over the last few months.”  Appellant repeatedly reiterated how sorry he was about the impact of the offenses on his daughter and his family.  He noted that the victim contacted him in prison and states, “she is very hurt, but willing to love me.  She has also indicated that she misses me and, in time, is willing to resume our relationship.”  Appellant’s wife has stated that she has “the same feelings of hurt and disappointment, but she has likewise indicated that she is willing to forgive and gradually resume our relationship.”  Appellant concluded his memorandum, requesting a reduction in his confinement.  Appellant did not ask the convening authority to upgrade his adjudged dishonorable discharge.    

In a memorandum dated 30 January 2003 and submitted under Rule for Courts-Martial [hereinafter R.C.M.] 1105, CPT Hurley asked the convening authority to reduce the adjudged confinement by two years and to upgrade his dishonorable discharge to a bad-conduct discharge.  Captain Hurley’s memorandum does not specifically mention appellant’s memorandum dated 27 January 200[3] or Rev. Thompson’s e-mail in the body of the memorandum, and neither document is listed as an enclosure.

In the addendum to the SJAR, the acting SJA specifically lists the defense R.C.M. 1105 enclosures as follows, “1. Memo – CPT Hurley (27 Jan 03), 2. E-Mail Ltr from Julie Parrish (10 Jan 03), 3. E-Mail Ltr from Gene Parrish (10 Jan 03).”  The supplement to the SJAR states in the body of the memorandum, “The defense requests that you disapprove two years of the adjudged confinement and [approve] a bad-conduct discharge.”  The body of the memorandum does not refer to Rev. Thompson’s e-mail or appellant’s memorandum.   

On 31 January 2003, the convening authority took initial action on appellant’s case.  The convening authority signed a memorandum indicating he considered the R.C.M. 1105 submission.  But the convening authority did not specifically indicate that he considered appellant’s memorandum dated 27 January 200[3] or Rev. Thompson’s e-mail.

On 18 April 2005, appellate government counsel filed an affidavit from the acting SJA describing his customary processing of R.C.M. 1105 matters, which ensured the convening authority’s consideration of those R.C.M. 1105 matters prior to taking initial action.  The acting SJA’s affidavit, however, also describes some uncertainty about when appellant’s memorandum dated 27 January 200[3] or Rev. Thompson’s e-mail arrived at the SJA office and their subsequent processing.  This uncertainty is understandable in light of the passage of more than two years since the convening authority took initial action.
DISCUSSION
Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  The listed enclosures at the bottom of the SJAR addendum did not include Rev. Thompson’s e-mail or appellant’s memorandum dated 27 January 200[3].  The acting SJA’s forthright affidavit expresses some uncertainty about his memory in regard to whether the convening authority considered appellant’s memorandum dated 27 January 200[3] or Rev. Thompson’s e-mail.  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).   

The test for material prejudice in post-trial processing cases requires that an appellant make “‘some colorable showing of possible prejudice.’” United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998) (quoting United States v. Chatman, 46 M.J. 323-24 (C.A.A.F. 1997)).  Because we are not confident about what R.C.M. 1105 matters the convening authority considered, there is “some colorable showing of possible prejudice to appellant.”  See id.  

The convening authority’s initial action, dated 31 January 2003, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.   


Judge BARTO and Judge SCHENCK concur.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

( Senior Judge Harvey took final action in this case prior to his retirement.





� In light of our disposition of this assignment of error, the remaining assignment of error is not yet ripe for our review.  Our Order of 17 March 2005 (Appendix), describes the necessity for additional information to resolve the issue of whether there was a sub rosa agreement to defer appellant’s reduction to Private E1.  The information received to date has been considered, however, appellate government counsel are ordered to obtain an affidavit from Colonel (COL) Mortimer C. Shea, Jr. explaining why his letter, dated 7 April 2003, to appellant’s spouse states:�


Therefore, from 19 August 2002, the day that your husband was sentenced, until 31 January 2003, when MG Jackson took action, you should have received Sergeant First Class (E-7) pay.  However, after that date and until 31 July 2003, you can receive only Private (E-1) pay, because your husband’s court-martial sentence reduced him to E-1.  Under the law and your husband’s pretrial agreement, Major General Jackson does not have the option of continuing to provide you and your dependents E-7 pay.





Appellate government counsel will also file with the Court the letter from appellant’s spouse and other documents, if any are located, that caused COL Shea to write this letter.  Appellate government counsel will file such documents with the Court within thirty (30) days of the return of appellant’s case to the Clerk of Court.
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