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MEMORANDUM OPINION
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OLMSCHEID, Judge:  

A general court-martial composed of officers convicted appellant, contrary to his pleas, of larceny of military property of a value greater than $500.00 (two specifications), obstruction of justice, false swearing, and wrongful possession of large capacity ammunition feeding devices (three specifications), in violation of Articles 121 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 934 [hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for three months, forfeiture of all pay and allowances, reduction to Private E1, and a fine of $2,681.25.  The convening authority approved the adjudged sentence, except he approved only eighty-five days of confinement.  

This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  We find no basis for relief in the assignments of error or in the issues personally raised by appellant.  However, the parties correctly note an ambiguity in the addendum to the staff judge advocate’s (SJA) post-trial recommendation (SJAR) and request that we grant relief to remedy the apparent error.

In the addendum to the SJAR, the SJA responded to the defense allegation of unreasonable delay in the post-trial processing of appellant’s case.  The SJA advised the convening authority, “Accordingly, it is my recommendation that you disapprove one month of the accused’s adjudged confinement (thereby approving 85 days vice three months).  Because the accused has already served the entirety of his adjudged confinement, he will receive the clemency in the form of one month’s pay.”  Appellate government counsel appropriately state, “Since disapproving one month of confinement would result in an approved confinement period of sixty (60) days of confinement, this Honorable Court should only approve the shorter period.”  We agree and accept the government’s concession of error.  
Furthermore, the SJA’s advice that reducing appellant’s sentence to confinement by one month, while approving the adjudged total forfeiture of pay and allowances, would result in appellant receiving clemency of one month’s pay was incorrect.  See United States v. Emminizer, 56 M.J. 441, 444-45 (C.A.A.F. 2002).  In order to ensure that appellant received one month’s pay, the convening authority should have only approved total forfeitures for two months.  See id.  This would have entitled appellant to recoup what would retroactively become “automatic” forfeitures pursuant to Article 58b, UCMJ, during his third month of confinement when he was not subject to adjudged forfeitures.  See id.

It appears from reading the record as a whole that the intent of the convening authority was to follow the recommendation of the SJA to grant appellant sentence relief for the delay in the post-trial processing of his case in the form of one month’s pay.  Using our authority under Article 66(c), UCMJ, to affirm only the part of the sentence that we determine, “on the basis of the entire record, should be approved,” we will affirm only so much of the sentence as is required to effect this intent.    

The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two months, total forfeiture of all pay and allowances for two months, reduction to Private E1, and a fine of $2,681.25.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), UCMJ.  


Senior Judge JOHNSON and Judge KIRBY concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.
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