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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
NOVAK, Judge:


A special court-martial composed of officer and enlisted members convicted the appellant, contrary to his pleas, of larceny (four specifications), in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, and forfeiture of $300.00 pay per month for four months.

After initial review pursuant to Article 66, UCMJ, we determined that the record of trial contained no request, oral or written, by the appellant or his counsel, for a court-martial with enlisted members.  See UCMJ art. 25(c)(1) (providing that before the court is assembled, an appellant must “personally . . . request[ ] orally on the record or in writing that enlisted members serve on” the court-martial).  We returned the case for a DuBay
 hearing to further develop the record of trial regarding the appellant’s forum selection.  United States v. Reed, ARMY 9702057 (Army Ct. Crim. App. 20 Oct. 1999) (order) (unpub.).  That hearing having been completed, the record is again before us for mandatory review.  We find substantial compliance with Article 25(c)(1), UCMJ.  We further find that the military judge erred when he refused to read an instruction on a lesser-included offense, and we will grant appropriate relief in our decretal paragraph.

FORUM ELECTION

Facts

During a pretrial Article 39(a), UCMJ, session, the military judge advised the appellant of his court-martial forum rights.  The appellant deferred his election at that time.  At trial approximately six weeks later, a panel with enlisted members was present for voir dire.  The appellant’s defense counsel conducted individual voir dire of several of the empaneled enlisted members.  After the government exercised a peremptory challenge, a panel of three enlisted and two officer members was assembled and heard the vigorously contested trial, during which the appellant testified on the merits and presented an unsworn statement on sentencing.


At the DuBay hearing, the assistant trial counsel for the trial testified that the appellant’s trial defense counsel, on the eve of trial after several requests, averred that the appellant had elected to be tried by a panel including enlisted members.  The court reporter for the trial testified that the trial defense counsel, sitting in the courtroom next to the appellant just before trial, informed her that the appellant wanted enlisted members.  Counsel at the DuBay hearing stipulated that the original military judge would have testified that, during a pretrial Rule for Courts-Martial [hereinafter R.C.M.] 802 session conducted in the courtroom, the defense counsel confirmed, in the presence of the appellant, that the appellant had elected an enlisted panel.  During the DuBay hearing, however, the appellant and his counsel testified that neither had any recollection of advice about forum rights being given or of an election being made.  The defense counsel conceded that his checksheet showed that he properly advised the appellant of his forum rights; that he would not ordinarily have submitted a docketing request indicating an enlisted forum or have communicated to the assistant trial counsel that an enlisted panel should be called absent a request by his client, the appellant; and that had the appellant not elected enlisted members, he would normally not have allowed the trial to continue without raising the forum issue.


The military judge presiding over the DuBay hearing found that the appellant “knowingly intelligently and voluntarily selected enlisted panel as his forum choice”; “that the selection of enlisted panel, made in the presence of the appellant and not contradicted by him at any time, constituted substantial compliance with the requirements of Article 25, UCMJ”; and “that the failure of the military judge to obtain on the record of trial the [appellant’s] personal statement of concurrence was an irregularity that did not operate to prejudice the substantial rights of the appellant,” citing Article 59(a), UCMJ.

Discussion


We find the facts in this case remarkably similar to those described in United States v. Townes, 52 M.J. 275, cert. denied, 121 S.Ct. 62 (2000), and readily follow the principles espoused in that opinion so that “[c]ommon sense in trial practice [can] prevail.”  Id. at 277 (Sullivan, J., concurring in the result).  Like Staff Sergeant Townes, the appellant was advised of his forum rights and stated that he understood them; his counsel informed the military judge, in his presence, that the appellant elected to be tried by an enlisted panel; he observed the voir dire of the members and participated in the contested trial by testifying; he stated at a post-trial hearing that he did not remember making a forum election; he did not object to the composition of the court-martial during the trial or the post-trial hearing; and “[t]here is no allegation of coercion or that [the appellant] was incompetent to make a knowing and intelligent decision.”  Townes, 52 M.J. at 277.  We conclude, as did our superior court in Townes, that the failure to comply with Article 25(c)(1), UCMJ, in this case was not jurisdictional because there is sufficient indication by the appellant that he personally requested enlisted members.  Thus, although the military judge erred in not obtaining on the record the appellant’s personal request for a trial by enlisted members, there was substantial compliance with Article 25, UCMJ, and the military judge’s error did not materially prejudice the substantial rights of the appellant.  UCMJ art. 59(a); Townes, 52 M.J. at 277; Townes, 52 M.J. at 277 (Sullivan, J., concurring in the result).

INSTRUCTIONS ON A LESSER-INCLUDED OFFENSE


The appellant alleges that the military judge erred when he refused to instruct the members that they could find the appellant guilty of wrongful appropriation, the lesser-included offense of larceny.

Facts


The victim, the appellant’s barracks roommate, testified that he had set aside in his savings account a salary overpayment of approximately $1,000.00 in anticipation of eventual recoupment by finance authorities.  On 24 July 1997, the appellant, who had apparently already spent his paycheck and had no other available source of funds, asked the victim for $200.00 so the appellant could travel home and participate as best man in his brother’s wedding.  The victim countered that the appellant could borrow $40.00 or $50.00, but the appellant stated that such a low amount would barely provide his transportation.


At this point, the stories diverge.  The victim testified that he did not waver from the previous $40.00 or $50.00 limit when he then gave the appellant his automatic teller machine (ATM) card.  The appellant returned the card, claiming to have withdrawn only $40.00.  The victim inserted his ATM card into his wallet, which he placed in a book bag.  Later, after leaving the book bag unsecured at an organizational day basketball tournament, he discovered the ATM card missing.  When he arrived at the bank the next morning to replace the card, he discovered that someone had withdrawn $260.00 the previous morning (appellant was acquitted of this offense), $300.00 the previous evening, and $200.00 and $220.00 that morning at two locations in the appellant’s home town, leaving about $26.00 in the account.  The appellant never subsequently returned the card, never repaid any money, and never offered any repayment plan.  Bank officials interpreted for the panel the victim’s ATM records, which indicated that in addition to the successful savings account withdrawals, the appellant had tried unsuccessfully to withdraw funds from the victim’s savings account in excess of the credit union’s daily limit, and had tried to withdraw funds from the victim’s meager checking account balance.


The appellant testified that after he complained that $40.00 was insufficient to bankroll his trip home, the victim told the appellant that the overpayment was a windfall, gave the appellant his ATM card, and permitted the appellant to take whatever he needed.  The appellant was “real shocked” by the allegations of theft.  Although at the time he obtained the card and the cash he intended to “pay [the victim] back as much as [he could] when [he could],” he had not repaid any part of what he thought was a consensual loan because he was supporting three children and had no available funds.  He had not returned the ATM card because he “misplaced” it, although “it could [have] still [been] in [his] room. . . .”


After the defense counsel failed to request any instruction on the lesser-included offense of wrongful appropriation at an evening Article 39(a), UCMJ, session, he asked the military judge for the instruction ex parte after the session was adjourned, and again the next morning.  The military judge denied the request for the instruction, stating that the “clear theory of the defense” was that the appellant mistakenly believed that he had consent to borrow whatever amount of money he wanted, and “that he never wrongfully took anything, either permanently or temporarily.”  Further, the judge saw no “evidence to show any intent to temporarily deprive the alleged victim of use and benefit of the ATM card or the[ ] monies.”  The appellant was convicted of larceny of the ATM card, larceny of $300.00 on the evening of 24 July 1997, and the two larcenies on 25 July 1997.

DISCUSSION


A military judge “has substantial discretionary power in deciding on the instructions to give.”  United States v. Smith, 50 M.J. 451, 455 (1999) (quoting United States v. Damatta-Olivera, 37 M.J. 474, 478 (C.M.A. 1993)).  Military judges have considerably less discretion, however, when they are asked to instruct on lesser-included offenses, because whenever there is “‘some evidence’ which reasonably places the lesser included offenses in issue,” instructions on the lesser-included offenses are required.  United States v. Staten, 6 M.J. 275, 277 (C.M.A. 1979) (citation omitted); see also United States v. Davis, 53 M.J. 202, 205 (2000) (holding that “‘[i]nstructions on lesser-included offenses are required unless affirmatively waived by the defense’”) (citation omitted).  The threshold for a lesser-included offense to be “in issue” is low.  See R.C.M. 920(e)(2) and discussion (“A matter is ‘in issue’ when some evidence, without regard to its source or credibility, has been admitted upon which members might rely if they choose.”).  “Any doubt concerning whether the evidence is sufficient to require an instruction should be resolved in favor of the [appellant].”  Staten, 6 M.J. at 277.  We review a military judge’s decision to give an instruction de novo.  United States v. Maxwell, 45 M.J. 406, 424 (1996).


We concur with the military judge’s analysis that the defense theory consistently represented that a consensual taking occurred, not a wrongful taking with a temporary intent to deprive.  We note, however, that the defense theory under which evidence is introduced is not controlling; rather, the evidence itself must be reviewed to determine whether it calls any element of the offense into question.  See United States v. Estrada-Fernandez, 150 F.3d 491, 496-97 (5th Cir. 1998) (holding that although the appellant presented an alibi defense, the overall defense case, through cross-examination, also raised the possibility of lesser-included offenses).  We conclude that the military judge relied too heavily on the defense theory and that his assessment of the evidence was too restrictive.  In a court-martial where the defense never conceded any element of the offenses, the appellant testified that he intended to repay the victim.  This testimony alone
 was evidence that “put in issue an[ ] element of the offense of [larceny] that would distinguish that offense from” wrongful appropriation.  United States v. Griffin, 50 M.J. 480, 482 (1999).  By reasonably placing the intent to permanently deprive in issue, the appellant’s testimony required the military judge to instruct on the lesser-included offense of wrongful appropriation.  We hold that the military judge erred by refusing to do so.


In assessing the effect of the instructional error on the findings, we are mindful that “[b]ecause [we] can only speculate as to what the [verdict would have been had the panel been properly instructed,] prejudice is inherent . . . for there is always a reasonable possibility that the court members were misled in resolving the [appellant’s] guilt.”  United States v. McGee, 1 M.J. 193, 195 (C.M.A. 1975).  Nevertheless, reversal is required only when we are “convinced that the evidence issues are such that a rational jury could acquit on the charged crime but convict on the lesser crime.”  United States v. Moore, 108 F.3d 270, 272-73 (10th Cir. 1977), quoted in United States v. Wells, 52 M.J. 126, 130 (1999).  We find the appellant’s claim that he intended to repay the victim completely incredible in light of his confessed financial straits and his utter failure to repay any amounts before the trial.  See United States v. Sturmowski, 10 U.S.C.M.A. 86, 89, 27 C.M.R. 160, 163 (1958) (“[T]he contingencies surrounding any repayment are so indefinite, uncertain, and improbable that all reasonable persons would believe the accused was conditioning the return upon the happening of events which were so out of the ordinary they would not occur.”).  When evaluating the effect of a failure to give a required instruction, however, we do “not normally evaluate the credibility of the evidence     . . . to determine harmless error, especially in a case like appellant’s, where evidence on the disputed maters is not overwhelming.”  Wells, 52 M.J. at 131; see also Staten, 6 M.J. at 277 (“[S]o long as there was some evidence [raising the lesser included offense], the credibility and force of such evidence must be for the jury, and cannot be a matter of law for the decision of the court.”) (citing Stevenson v. United States, 162 U.S. 313, 315 (1896) (alteration in original)).  Because members can choose which evidence to believe, including believing parts of an individual witness’ testimony and disbelieving other parts of that same witness’ testimony, see United States v. Harris, 8 M.J. 52, 59 (C.M.A. 1979), the members in the appellant’s case could have disbelieved the appellant’s claim that he had permission to drain the victim’s account but accepted his averment that he always intended to pay back the stolen funds.  Thus, because the evidence issues are such that a rational panel could have acquitted the appellant of the greater offense of larceny, but convicted him of wrongful appropriation, the failure to instruct on the lesser offense was not harmless error, and we cannot affirm the appellant’s convictions.  Moore, 108 F.3d at 272.

Having found prejudicial error, we have the option of affirming the lesser offense of wrongful appropriation and reassessing the sentence, or ordering a rehearing.  Wells, 52 M.J. at 131-32.  Although we are convinced, based on the evidence in the record, that the evidence proves beyond a reasonable doubt that the appellant was guilty of larceny, we conclude that the interests of judicial economy are best served by mooting all claims of prejudice at the appellate level.  See United States v. Huff, 25 C.M.R. 616, 618 (A.B.R. 1958) (holding that although the evidence was such that the appellant either obtained a loan and should have been acquitted, or that he did not and should have been convicted of larceny, the court-martial’s conviction of only wrongful appropriation was a gratuity that could not be prejudicial error).

The remaining assertions of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


The court affirms only so much of the findings of guilty of Specification 1 of the Charge as finds that the appellant did, at or near Fort Hood, Texas, on or about 24 July 1997, wrongfully appropriate an ATM card of some value, the property of Private E2 (PV2) Travonne Taylor and/or Fort Hood Military Federal Credit Union; of Specification 3 of the Charge as finds that the appellant did, at or near Fort Hood, Texas, on or about 24 July 1997, wrongfully appropriate approximately $300.00
 cash, the property of PV2 Travonne Taylor and/or Fort Hood Military Federal Credit Union; of Specification 4 of the Charge as finds that the appellant did, at or near Alexandria, Louisiana, on or about 25 July 1997, wrongfully appropriate approximately $200.00 cash, the property of PV2 Travonne Taylor and/or Fort Hood Military Federal Credit Union; and of Specification 5 of the Charge as finds that the appellant did, at or near Alexandria, Louisiana, on or about 25 July 1997, wrongfully appropriate approximately $220.00 cash, the property of PV2 Travonne Taylor and/or Fort Hood Military Federal Credit Union, in violation of Article 121, Uniform Code of Military Justice.  The finding of guilty of the Charge is affirmed.  Reassessing the sentence based on the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, and forfeiture of $300.00 pay per month for three months.


Senior Judge TOOMEY concurs.

CARTER, Judge, concurring in part and dissenting in part:


I concur in all portions of the majority opinion except for footnote 3 and that portion of the decretal paragraph that removes the ATM use fees from the affirmed findings of guilty of wrongful appropriation.  In my judgment, the Sanchez decision, relied upon by the majority opinion, is unnecessarily restrictive to the extent that it holds knowingly incurred ATM use fees may not be lawfully charged as part of a simultaneous larceny of cash through the unauthorized use of another’s ATM card.


Whenever possible, and when consistent with the intent of Congress and the President, we must interpret military criminal law to reflect not only our roots in common law, but also the realities of the modern world.  Electronic banking and cyber thieves, who steal or move funds electronically, are facts of modern life.  Larcenies committed by the unauthorized use of ATM cards are common occurrences in military society.  Fees imposed by financial institutions for using their ATM machines are even more common.  The strict application of common law principles to electronic commerce creates bad law for both the government and an accused.

Automatic teller machine larcenies can include three distinct components, depending upon the policies of the ATM machine owner and the victim’s bank.

(1) Cash actually received by the thief from the ATM machine.  All military precedents agree this amount may be charged as a larceny under Article 121, UCMJ.

(2) A specifically stated use fee charged by the ATM machine owner and agreed to in advance by the thief as a condition of making a cash withdrawal.  These fees are fairly common, although a few ATM machines still charge no use fees even for users not affiliated with the institution that owns the ATM machine.  ATMs that charge use fees specifically tell the thief, in advance, the precise fee that will be added to the cash being stolen from the victim’s account.  The thief must affirmatively agree to the transfer of the amount of the use fee from the victim’s account, in addition to the amount of the cash requested, prior to completing the transaction.  If the thief does not agree to the specified fee, the transaction is terminated and no cash is dispensed.  If the thief agrees to the specifically stated fee (fees generally range from $.50 to $3.00 per withdrawal), then the specified ATM use fee is added to the cash received and that total is usually processed as a single electronic banking withdrawal from the victim’s account.  The thief receives a single receipt showing one debit from the victim’s account in an amount equal to the total of the cash dispensed and the ATM use fee.  This same amount is electronically deducted from the victim’s account as one transaction, not two separate deductions.  I disagree with the interpretation of Sanchez by the majority in appellant’s case that simultaneously incurred ATM use fees may not be charged as part of the underlying larceny.

(3) A separate and additional fee, imposed after the ATM withdrawal is completed and without notice to the thief at the time of the larceny, charged by the victim’s financial institution anytime an ATM machine is used.  These fees are less common, but are gaining popularity.  These additional fees are deducted separately from the affected account as completely different transactions, separate from the unified cash withdrawal/ATM use fees discussed in paragraph (2) above.  I fully agree with the Sanchez holding to the extent that it provides that these fees may not be charged as part of the underlying larceny.  These fees are imposed at a separate and subsequent point in time, without the thief’s knowledge, and without his requisite intent to deprive the owner of the property.


The ATM larceny in this appellant’s case involved all three components as discussed above.  The victim’s account in this case was with the Fort Hood Military Federal Credit Union, which charged its members a $1.50 fee anytime a member used an ATM machine owned by another financial institution to make a cash withdrawal.  However, this appellant was correctly not charged with larceny of those after-the-fact fees (see paragraph (3) above).  Appellant’s larcenies occurred at various ATMs owned by financial institutions other than the victim’s credit union.  Appellant was charged in each larceny specification for the combined amount of the cash withdrawn and the ATM use fee that was simultaneously incurred as an integral part of that transaction (see paragraph (2) above).

Congress provided, in pertinent part of Article 121, UCMJ, that 
(a)  Any person . . . who wrongfully takes, obtains, or withholds, by any means, from the possession of the owner or of any other person any money, personal property, or article of value of any kind -- (1) with intent permanently to deprive or defraud . . . steals that property and is guilty of larceny; or (2) with intent temporarily to deprive or defraud . . . is guilty of wrongful appropriation.

(Emphasis added).  The President, exercising his rule-making authority under Article 36, UCMJ, implemented that statute by stating that:
As a general rule, however, any movement of the property or any exercise of dominion over it is sufficient if accompanied by the requisite intent.  Thus, if an accused enticed another's horse into the accused's stable without touching the animal, or procured a railroad company to deliver another's trunk by changing the check on it, or obtained the delivery of another's goods to a person or place designated by the accused, or had the funds of another transferred to the accused's bank account, the accused is guilty of larceny if the other elements of the offense have been proved.

Manual for Courts-Martial, United States [hereinafter MCM] (2000 ed.), Part IV, para. 46c(1)(b) (emphasis added).

The rule expressed above, that any movement or exercise of dominion over the property is sufficient, is supported by the great weight of authority. Stated tersely, the rule in the Federal civilian courts is that the degree of the taking is immaterial, the least removing of the thing taken from the place it was before, with intent to steal it, being sufficient.

United States v. Tamas, 6 U.S.C.M.A. 502, 508, 20 C.M.R. 218, 224 (1955) (commenting on a virtually identical statement of this rule in the 1951 edition of the MCM).  See MCM (1951 ed.), para. 200(a)(2).


The 1921 MCM was even more specific on this point:

Once the goods are taken and removed with the felonious intent above described the offense is complete and is none the less a larceny because the thief may have had in mind a disposition of the property without benefit or advantage to himself.  Thus, an intent to give it to another or to destroy it out of revenge, or to prevent its use as evidence or otherwise against himself or another, does not prevent the felonious taking of another's property from being larceny.

MCM (1921 ed.), para. 443, cited with approval in United States v. Fuller, 1 C.M.R. 700, 704 (A.F.B.R. 1951) (emphasis added).

Each time the appellant in this case agreed to the ATM use fee as an integral part of each larceny, he agreed to a single withdrawal from the victim’s account of an amount sufficient to cover both the cash for himself and the ATM use fee.  In other words, he specifically agreed to the delivery of another's goods (the victim’s money in the amount of the ATM use fee) to a person or place designated by the accused (the bank account of the institution operating the ATM machine).  See MCM, Part IV, para. 46c(1)(b).  Appellant committed a larceny of the unified amount in each instance.

A similar result occurs when an accused forges and cashes a stolen check in order to obtain $100.00 cash at a bank that charges a $1.50 check-cashing fee.  In such a case, the thief writes one check to the bank for $101.50, but receives only $100.00 in cash from the teller.  In my judgment, it is a unified larceny of $101.50 for the single financial transaction.  Whether the financial transaction is a single check in the amount of $101.50 or a single electronic transfer of funds though an ATM machine in the amount of $101.50 should make no difference.

The effect of a broad application of Sanchez is to take what was clearly a single taking from the victim’s bank account and split it into two charges:  a charge of larceny for the cash and a charge of obtaining services under false pretenses for the ATM use fee.  Such a result has several undesirable consequences.

First, “[w]hen a larceny of several articles is committed at substantially the same time and place, it is a single larceny even though the articles belong to different persons.”  MCM, Part IV, para. 46c(1)(h)(ii).  Splitting one single electronic banking transaction into two charges violates this provision and unfairly multiplies the charges against an accused.  In United States v. Martin, 36 M.J. 315 (C.M.A. 1993), the accused found an ATM card in the machine and used it to steal $500.00.  Thereafter, the machine asked him if he wanted to make another transaction.  The accused responded, “No,” so that the machine would give him the abandoned ATM card.  In Martin, our superior court held that these facts constituted a single transaction and ordered the larcenies of the $500.00 and the ATM card merged into a single specification.  Martin, 36 M.J. at 315-16 (citing MCM, Part IV, para. 46c(1)(h)(ii)).

Second, prior to Sanchez this court has consistently affirmed, without opinion, ATM use fees as part of ATM larceny specifications.  Charging both in one larceny specification makes for more efficient trials by avoiding unnecessary litigation over multiplicity and unreasonable multiplication of charges arising from a single transaction.  Two separate charges for a single transaction also unfairly increase the maximum punishment for an accused.

Third, it is debatable whether ATM use fees may be successfully prosecuted as obtaining services under false pretenses under Article 134, UCMJ, because that offense implies that the thief received services for which no one has been paid.  See MCM, Part IV, para. 78.  In appellant’s case, and those of others similarly situated, the services (use of the ATM machine) have already been paid for with the victim’s money.


I would limit the application of Sanchez to that category of fees described in paragraph (3) above, a situation which is not at issue in this case because this appellant was not charged with the larceny of transaction fees charged separately by the victim’s credit union after each of these larcenies.  I urge the reconsideration of any interpretation of Sanchez that concludes that ATM use fees approved by a thief as part of a cash withdrawal (see paragraph (2) above) may not be charged with the simultaneous larceny of the cash.  Accordingly, I dissent.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).





� “[T]he fact that evidence [was] only presented in the testimony of the [appellant did] not relieve the trial judge of the duty to instruct.”  Staten, 6 M.J. at 277.





� The amounts in Specifications 3-5 of the Charge have been reduced by the amounts of the ATM processing fees to the cash the appellant actually received.  See United States v. Sanchez, 54 M.J. ___, slip op. at 5-7 (Army Ct. Crim. App. Jan. 30, 2001).
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