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MEMORANDUM OPINION
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BROWN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of larceny of military property, in violation of Article 121, Uniform Code of Military Justice, 10 U.S.C. § 921 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, reduction to Private E1, and confinement for ten months.  Pursuant to a pretrial agreement, the convening authority approved only eight months of confinement, but approved the remainder of the sentence.  In the exercise of his clemency power, the convening authority deferred automatic forfeitures of pay and allowances until action and waived automatic forfeitures of pay and allowances for a period of six months.  See UCMJ art. 57(a), 58b.     

Pursuant to our review under Article 66, UCMJ, we have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  The appellant’s Grostefon matters merit no comment or relief.  In his sole assignment of error, the appellant alleges that his sentence is inappropriately severe because the other noncommissioned officer [hereinafter NCO] who participated in the larceny did not receive a sentence to a punitive discharge or confinement.  We disagree.

BACKGROUND


One day between 1 March and 3 May 2000, the appellant and three co-actors—Sergeant (SGT) Finch, Specialist (SPC) Morrissette, and Private E2 (PV2) Collett—stole four laptop computers from the Central Receiving Point [hereinafter CRP], Fort Bragg, North Carolina.  The four computers had been physically received at the CRP approximately one week earlier, but had not been entered on any property accountability documents.  The computers, valued at over $3600.00 each, were scheduled for distribution to subordinate units through Fort Bragg’s force modernization office.   

At the time of the larceny, the appellant was detailed as an instructor for the Combat Support Command Junior Leadership Course, which prepared soldiers for attendance at the Army’s Primary Leader Development Course.  The three co-actors all worked at or had military duties at the CRP.  On the day of the larceny, the appellant went to the CRP to visit his friend, SGT Finch.

While all four co-actors were at the CRP, they agreed to steal the four computers.  They placed the computers in a single box, placed the box on a forklift, and loaded the box on a military truck.  Private Collett drove the military truck to a local fairground where, as planned, he met the appellant.  The appellant and PV2 Collett transferred the computers to the appellant’s personal vehicle.  The appellant took all four computers to his house, where he unloaded them.  That evening, the other three co-actors met at the appellant’s house; each co-actor took one of the four laptop computers for his own use.  

The larceny went unsolved until December 2000.  On 1 December 2000, a source provided an anonymous tip concerning the stolen computers to the Criminal Investigation Command (CID).  At approximately the same time, SGT Finch turned himself into his unit.  On 5 December 2000, SGT Finch confessed to CID and provided details of the larceny, including the names of the other three co-actors.  Sergeant Finch’s confession ultimately led to the court-martial of all four co-actors and to the recovery of all four laptops.

The government charged all four co-actors with a similar charge and specification.  Relevant to the appellant’s assignment of error, we note the findings and sentences
 in the other three courts-martial.  All three co-actors pled guilty and were found guilty at their respective general courts-martial.  The convening authority approved PV2 Collett’s adjudged sentenced to confinement for six months, forfeiture of $695.00 pay per month for six months, and reduction to Private E1.  The convening authority approved SPC Morrissette’s adjudged sentence to confinement for six months and reduction to Private E1.

Sergeant Finch pled guilty without the benefit of a pretrial agreement.  The panel members sentenced him to perform hard labor without confinement for forty-five days, to forfeit $800.00 pay per month for two months, to pay a fine of $2000.00, to serve confinement for 30 days if the fine is not paid, and to be reduced to E4.  Because the staff judge advocate prepared a summarized record of trial in SGT Finch’s case, the convening authority approved a forfeiture of $695.00 pay per month for two months and approved the remainder of the sentence as adjudged, except for the reduction to E4.  See Rules for Courts-Martial 1103(b)(2)(B)(i), 201(f)(2)(B)(i).  The convening authority’s approval of that part of the sentence pertaining to hard labor without confinement reduced SGT Finch to the grade of Private E1 by operation of law.  See UCMJ art. 58a.  

LAW


Pursuant to our statutory grant of authority, this court “may affirm only . . . the sentence or such part or amount of the sentence, as [we] . . . determine[], on the basis of the entire record, should be approved.”  UCMJ art. 66(c).  When we review each case for sentence appropriateness, our power and duty to do justice includes achieving a goal of relative uniformity.  See United States v. Olinger, 12 M.J. 458, 461 (C.M.A. 1982).  We do not possess the power to grant clemency or mercy.  See United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).


Generally, the appropriateness of a sentence must be judged on an individual basis after considering the nature and seriousness of the offense, as well as the character of the offender.  See United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982).  We are “required to engage in sentence comparison only ‘in those rare instances in which sentence appropriateness can be fairly determined only by reference to disparate sentences adjudged in closely related cases.’”  United States v. Sothen, 54 M.J. 294, 296 (2001) (citing United States v. Ballard, 20 M.J. 282, 283 (C.M.A. 1985) (quoting from the lower court’s unpublished opinion)).  An appellant, who urges sentence comparison, “bears the burden of demonstrating that any cited cases are ‘closely related’ to his or her case and that the sentences are ‘highly disparate.’”  United States v. Lacy, 50 M.J. 286, 288 (1999).  If the appellant can satisfy these two prongs, then the burden shifts to the government to “show that there is a rational basis for the disparity.”  Id.  Although our superior court, to date, has not required the courts of criminal appeals to articulate our reasoning in such cases, they clearly prefer that we do so.  See, e.g., United States v. Durant, 55 M.J. 258, 261-62 (2001); Lacy, 50 M.J. at 288.

DISCUSSION


After examining the records of trial in the cases of the appellant and SGT Finch,
 we hold that:  (1) the cases are “closely related”—both soldiers were charged with and convicted of the same, single criminal act; (2) the cases resulted in “highly disparate” sentences—the military judge sentenced the appellant, inter alia, to a bad-conduct discharge and confinement for ten months, whereas a panel sentenced SGT Finch to no discharge and to minimal confinement only if a $2000.00 fine remained unpaid; and (3) there is a rational basis for the differences between the sentences.

In holding that a rational basis exists to explain the disparity between the sentences of the appellant and SGT Finch, we are persuaded by several factors.  First, we find that the appellant was the most culpable of the four co-actors.  While SGT Finch and the two junior co-actors committed the offense of larceny, only the appellant served as an active participant at each stage of the misconduct.  The appellant:  helped form the decision to commit the larceny; helped load the computers for removal from the CRP; assisted in the transfer of the computers to his private vehicle; transported the computers to his house; temporarily stored the computers at his house; and distributed the computers to the other three co-actors.

Second, the panel that sentenced SGT Finch was aware that his confession and cooperation broke the case open for CID.  Although SGT Finch perhaps confessed to his chain of command only days or hours ahead of an inevitable confrontation by CID, he nevertheless voluntarily came forward and waived his right against self-incrimination.  Irrespective of the appellant’s later decision to plead guilty, SGT Finch certainly deserved sentencing consideration from the panel for his seminal act of contrition.

Third, our review of the records of trial leads us to conclude that SGT Finch was a better soldier than the appellant and presented a more persuasive sentencing case than the appellant presented.  Both soldiers had over nine years of service at the time of their respective courts-martial.  Nevertheless, their performance and achievement awards tell a story of two different soldiers.  Whereas the appellant was a solid performer with one award of the Army Commendation Medal (ARCOM) and four awards of the lesser Army Achievement Medal (AAM), SGT Finch earned four ARCOMs and seven AAMs—in our experience, very high recognition for a junior NCO.  Additionally, although he tried to mitigate the impact in his unsworn statement, the appellant, while stationed in Panama, had received a Letter of Reprimand for fraud and larceny.  The government presented no similar adverse information in SGT Finch’s court-martial.  During their respective sentencing cases, both soldiers made unsworn statements.  The appellant presented letters from recent or current colleagues—one former platoon leader and five NCOs.  On the other hand, a former platoon leader and two NCOs testified on behalf of SGT Finch.  More strikingly, SGT Finch introduced written character references from three captains, each of whom previously served as his platoon leader as far back as 1992.  We find it unusual, if not remarkable, that a junior enlisted soldier/NCO
 would make such a lasting impression on three junior officers.  In summary, we find it reasonable that the respective sentencing authorities would be much more impressed with SGT Finch’s sentencing case than with the appellant’s.  

In view of the foregoing three factors, we find a rational basis for the relatively light sentence that SGT Finch received.  Conversely, there is a rational basis for the relatively harsher sentence that the appellant received.  We hold that there are rational, cogent reasons to explain the disparity between the sentences adjudged in their respective cases.  Applying the analytical framework of Ballard, Lacy, and Sothen, we hold that the appellant’s sentence is appropriate.  UCMJ art. 66(c).


Accordingly, the findings of guilty and the sentence are affirmed. 


Senior Judge CAIRNS and Judge CHAPMAN concur.







JOSEPH E. ROSS







Colonel, JA







Clerk of Court

� Some of the details in this section of our opinion are from the summarized record of trial in Sergeant Finch’s general court-martial, which we have judicially noticed.  Our authority to take judicial notice of relevant portions of other pertinent records is well established.  See, e.g., United States v. Durant, 55 M.J. 258, 262 (2001); United States v. McElroy, 40 M.J. 368, 369 n.1 (C.M.A. 1994); United States v. Budd, 15 M.J. 465 (C.M.A. 1983) (interlocutory order); United States v. Clossen, 14 M.J. 126 (C.M.A. 1982) (interlocutory order); United States v. Austin, 20 C.M.R. 939, 941 (A.F.B.R. 1955).  





� During his providence inquiry, the appellant testified that SGT Finch called him and requested that he come to the CRP on the day of the larceny.  During SGT Finch’s providence inquiry, SGT Finch testified that he did not know why the appellant came to the CRP on the day of the larceny.  We note, but find no reason to resolve, this discrepancy.





� We note that in the Brief on Behalf of the Appellant, appellate defense counsel misstated the sentence of each of the appellant’s co-actors.  In each case, counsel understated or minimized the sentence that the other co-actors received.  While such mistakes should not occur, we find it inexplicable and unacceptable that appellate defense counsel failed to correct their error or supplement their brief after appellate government counsel identified, in the Brief on Behalf of the Appellee, the nature and extent of the misstatement.





� In his assignment of error, the appellant focuses his argument only on the apparent disparity between his sentence and the sentence adjudged against the other NCO co-actor, SGT Finch.  As this comparison affords the appellant his best argument for sentence relief, we find it unnecessary to engage in sentence comparison among the appellant and the two junior soldiers involved.





� During the bulk of his service under these three platoon leaders, SGT Finch served as either a private first class or a specialist. 
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