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MEMORANDUM OPINION

-----------------------------------------
KAPLAN, Judge:


A military judge, sitting as a special court-martial, found the appellant guilty, pursuant to his pleas, of two specifications of wrongful use of cocaine and one specification of wrongful use of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a (1988) [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, and forfeiture of $270.00 pay per month for six months, and in compliance with the terms of the pretrial agreement in the case, suspended confinement in excess of two months for two months.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s two assignments of error and the government’s reply thereto.  Appellant asserts that the military judge erred by applying Pierce
 credit prior to announcing the adjudged sentence instead of leaving the credit for the convening authority to apply against the approved unsuspended sentence.  In addition, he alleges that the staff judge advocate’s recommendation, as a whole, improperly advised the convening authority of his obligation under Pierce in this case.  Because of the unique facts of this case, as explained infra, we find merit in appellant’s contentions that he has not received the full Pierce credit to which he is entitled.  


On two separate occasions prior to the instant court-martial, appellant received punishment under Article 15, UCMJ, for wrongful use of cocaine.  These drug offenses subsequently became Specifications 1 and 2 of the Charge tried in this case.  The combined punishment from these nonjudicial actions amounted to reduction to Private E1, forfeiture of $1774.00 pay, extra duty for ninety (90) days, and restriction for ninety (90) days.  In arriving at the adjudged sentence in this case, the military judge determined that the appellant was entitled to Pierce credit of ninety (90) days confinement, $1,874.00 in forfeitures, and reduction to Private E1.  He deducted these credits from the sentence that he had determined should be imposed and then announced the adjudged sentence.


Evidence of the appellant’s prior Article 15 punishment for offenses charged at trial was introduced by government counsel, not by the defense. 
  The defense counsel lodged a timely objection.  More importantly, the evidence of prior Article 15 punishment was improperly introduced by the trial counsel in contravention of the clear holding in Pierce that “the nonjudicial punishment may not be used for any purpose at trial, such as impeachment . . . . ”  Pierce, 27 M.J. at 369 (emphasis in original).   The military judge correctly declined to receive the proffered records of Article 15 punishment into evidence as prosecution exhibits but permitted them to come in as appellate exhibits.  The defense preserved the issue by reserving the right to present argument, presumably prior to the court’s closing to deliberate on sentencing, on how any credit should be applied.  Inexplicably, the military judge computed the Pierce credit and applied it to arrive at the adjudged sentence without giving the defense counsel any opportunity to present argument on the proper amount or application of credit due the appellant.  After the sentence was announced, the defense counsel objected to the manner in which the credit had been applied.  This appeal repeats that objection.


The United States Court of Military Appeals (now the United States Court of Appeals for the Armed Forces), in addressing the issue of how Pierce credit is to be applied, has held that it is left 

to the discretion of the accused whether the prior punishment will be revealed to the court-martial for consideration on sentencing.  Presumably, the best place to repose the responsibility to ensure that credit is given is the convening authority. . . .  This has the added benefit of avoiding instructional issues and eliminating doubts about the adequacy of credit actually applied by the sentencing authority.

Pierce, 27 M.J. at 369 (emphasis in original)(cites omitted).  Appellant’s discretion was preempted in this case by the improper action of the trial counsel in introducing the inadmissible evidence of prior Article 15 punishments and by the military judge in applying the Pierce credit without the appellant’s specific request that he do so.  


The military judge stated on the record that, but for the prior Article 15 punishment, he would have sentenced the appellant to reduction to Private E1, forfeiture of $600.60 pay per month for six months, confinement for six months, and a bad-conduct discharge.  We will take him at his word.  In arriving at the sentence that we have determined should be affirmed in this case,
 we will presume that the convening authority (1) would have approved the sentence as adjudged, (2) would have complied with the terms of the pretrial agreement that required him to suspend confinement in excess of two months for two months, and (3) would have awarded the appellant appropriate Pierce credit had the issue first been raised after trial.


The findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, only so much of the sentence is affirmed as provides for a bad-conduct discharge, confinement for seventy-five (75) days,
 and 

forfeiture of $270.00 pay per month for six months.
  


Acting Chief Judge EDWARDS and Judge GONZALES concur.   







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� In United States v. Pierce, 27 M.J. 367 (C.M.A. 1989), our superior court held that an accused convicted at a later court-martial for the same offense or offenses that served as the basis for punishment under the provisions of Article 15, UCMJ, is entitled to day-for-day, dollar-for-dollar, and stripe-for-stripe credit for that prior punishment.





� This fact distinguishes the instant case from the factual scenario existent in, and the legal holding of, United States v. Edwards, 42 M.J. 381 (1995).  





� See Article 66, UCMJ.





� We reach this figure as follows:  Extra duty for 90 days is equivalent to 120 days’ restriction (1 ½ for 2); add the 90 days’ restriction also imposed = 210 days’ restriction.  Confinement for 1 day is equivalent to 2 days’ restriction, so 210 days’ restriction = 105 days’ confinement.  Six months, or 180 days’ confinement, minus 105 days = 75 days’ confinement.  See Pierce, 27 M.J. at 369 n.4.





� We arrive at this forfeiture as follows:  the military judge erroneously determined that the appellant had suffered $1,874.00 in Article 15 forfeitures.  He divided this amount by six months to reach a monthly amount of $312.00.  He rounded this amount up to $330.00 per month to factor in the value of the two reductions to Private E1, and then subtracted this amount from the $600.00 ($600.60 rounded down to the nearest whole dollar) per month forfeitures he determined should be imposed.  The result was the announced sentence of  $270.00 forfeiture of pay per month for six months.  The military judge’s arithmetic error inured to the appellant’s benefit; he really only suffered $1,774.00 in nonjudicial forfeitures.  This de minimis error, beneficial to the appellant, requires no correction by this court.   





1
4

