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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

BRYANT, Judge:

A military judge, sitting as a general court-martial, convicted the appellant, pursuant to his pleas, of knowingly transporting child pornography, and two specifications of knowingly possessing child pornography, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934.
  The military judge sentenced the appellant to confinement for nine months, reduction to pay grade E-3, and a bad-conduct discharge.  The convening authority approved the sentence as adjudged and, in accordance with the pretrial agreement, suspended confinement in excess of six months.

We have carefully reviewed the record of trial, the appellant’s assignments of error,
 and the Government’s response.  We conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.  

Sentence Appropriateness 


In his first assignment of error, the appellant contends that his sentence, which includes a bad-conduct discharge, is inappropriately severe.  We disagree.


A court-martial is free to impose any legal sentence it deems appropriate.  United States v. Turner, 14 C.M.A. 435, 437, 34 C.M.R. 215, 217 (1964); Rule for Courts-Martial 1002, Manual for Courts-Martial, United States (1998 ed.).  On review, a court of criminal appeals "may affirm only such findings of guilty, and the sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved."  Art. 66(c), UCMJ.  Courts of criminal appeal are tasked with determining sentence appropriateness vice granting clemency.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).  Clemency, which involves bestowing mercy, is the prerogative of the convening authority.  An appropriate sentence results from an "individualized consideration" based on "the nature and seriousness of the offense and the character of the offender."  United States v. Rojas, 15 M.J. 902, 919 (N.M.C.M.R. 1983)(citing United States v. Snelling, 14 M.J. 267 (C.M.A. 1982)), aff’d, 20 M.J. 330 (C.M.A. 1985).  


The record clearly demonstrates the appellant’s otherwise excellent, even superb, military character and performance, including service with the Navy while overseas.  We have carefully considered the appellant's extensive unsworn statement.  Record at 120-47.  It is clear to this Court that appellant felt deep remorse for his conduct.  It is also clear that he sincerely desired an opportunity to continue in the Navy and redeem himself.

While we acknowledge the appellant’s acceptance of responsibility manifest in his pleas of guilty and unsworn statement, as well as all other matters of extenuation and mitigation in the record, we cannot ignore the scope and seriousness of his offenses.  The crimes committed by the appellant are very serious.  His possession "of photographs . . . depicting sexual activity of juveniles is intrinsically related to the sexual abuse of children."  New York v. Ferber, 458 U.S. 747, 759 (1982).   The appellant substantially contributed to the sexual exploitation of untold numbers of children and disrupted the command in which he served and the lives of those around him.


The appellant purchased a magazine in Japan that contained child pornography.  He transported the magazine on his ship, which eventually made its way back to the United States.  In addition, he saved approximately 2,000 images of child pornography that he previously downloaded from the Internet.  He viewed many of the images on numerous occasions and later possessed seven of the images that he printed off the disk, thus, transforming the pornography into another medium.  

Granting sentence relief at this point would be to engage in clemency, a prerogative reserved for the convening authority.  Healy, 26 M.J. at 395-96.  Finding the punishment appropriate for this offender and these offenses, we decline to grant any relief. 

Staff Judge Advocate’s Recommendation (SJAR)


In his second assignment of error, the appellant asserts that the SJAR misinformed the convening authority as to the length of the appellant's military service.  We disagree.

The SJAR reflects the following information:


Date of original enlistment/length of service: Total active service/ 3 years, 11 months, 13 days.  Total prior inactive service/5 months, 2 days.  Re-enlisted 15 December 1995 for 5 years.

Staff Judge Advocate’s Recommendation of 12 Jun 2000 at 2.  While the wording is, perhaps, not as artful as it could be, it adequately denotes the appellant's length of service on his last enlistment and that he had enlisted service prior to his re-enlistment on 15 December 1995.  Furthermore, the SJAR, shortly after the above noted language, clearly reflects the appellant's total enlistment time by denoting each of the appellant's nine performance evaluations for the period 4 March 1992 through 13 November 1998.  Id.  Additionally, it is common knowledge in the Naval Service that any enlisted person who had advanced to the pay grade of E-6, as the appellant, would have had more than four years of enlisted service.  We are convinced that the convening authority was not misled by the SJAR as to the appellant's length of service. 


Furthermore, we also note that the appellant's trial defense counsel was served with a copy of the SJAR on 13 June 2000.  His counsel subsequently filed post-trial paperwork on 24 July 2000.  The appellant's counsel raised no objection to the contents of the SJAR.  Failure to object to errors in the SJAR forfeits any claim of error in the absence of plain error.  R.C.M. 1106(f)(6).  The appellant bears the burden of establishing plain error, including a showing of specific prejudice.  United States v. Wheelus, 49 M.J. 283, 288 (1998).  We find no plain error, nor do we find any prejudice to the appellant.  We, therefore, decline to grant any relief. 

Provident Pleas


Although not assigned as error, we further hold that the appellant’s pleas are provident, in light of the Supreme Court’s opinion in Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002).

In Ashcroft v. Free Speech Coalition, decided after the trial in this case,PRIVATE "TYPE=PICT;ALT=Jump to previous core term" the Supreme Court found that some language within 18 U.S.C. § 2256 defining child pornography unconstitutionally infringed upon free speech.  Specifically, the Supreme Court found that the language of § 2256(8)(B), proscribing an image or picture that "appears to be" of a minor engaging in sexually explicit conduct, and the language of

§ 2256(8)(D), sanctioning visual depictions that are "advertised, promoted, presented, described or distributed in such a manner that conveys the impression that the material is or contains a depiction of a minor engaging in sexually explicit conduct," were overly broad and, therefore, unconstitutional.  Nonetheless, the Supreme Court reiterated that the government could constitutionally prohibit pornography involving actual children.

A military judge may not accept a guilty plea to an offense without first inquiring into its factual basis.  Art. 45(a), UCMJ; United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  PRIVATE "TYPE=PICT;ALT=Jump to previous core term"Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Mere conclusions of law recited by the accused are insufficient to provide a factual basis for a guilty plea.  United States v. Outhier, 45 M.J. 326, 331 (1996)(citing United States v. Terry, 21 C.M.A. 442, 45 C.M.R. 216 (1972)).  PRIVATE "TYPE=PICT;ALT=Jump to previous core term"The accused "must be convinced of, and able to describe all the facts necessary to establish guilt."  R.C.M. 910(e), Discussion.  Acceptance of a guilty plea requires the accused to substantiate the facts that objectively support his plea.  United States v. Schwabauer, 37 M.J. 338, 341 (C.M.A. 1993); R.C.M. 910(e).  To impart the seriousness of the Care inquiry, an accused is questioned under oath about the offenses to which he has pled guilty.  R.C.M. 910(e). 


Likewise, PRIVATE "TYPE=PICT;ALT=Jump to previous core term"a military judge "may not arbitrarily reject a guilty plea."  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987).  The standard of review to determine whether a plea is provident is whether the record of trial reveals a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Such rejection must overcome the generally applied waiver of the factual issue of guilt inherent in a voluntary plea of guilty.  The only exception to the general rule of waiver arises when an error prejudicial to the substantial rights of the appellant occurs.  Art. 59(a), UCMJ; R.C.M. 910(j).

This Court will not "speculate post-trial as to the existence of facts which might invalidate an appellant's guilty pleas."  United States v. Johnson, 42 M.J. 443, 445 (1995).  Of course, a guilty plea does not preclude a constitutional challenge to the underlying conviction.  Menna v. New York, 423 U.S. 61, 62 (1975).  In order to determine whether there is a substantial basis in law and fact for questioning the guilty plea we must decide whether the guilty plea was based, in whole or it part, upon the portions of the definition of child pornography later struck down in Ashcroft v. Free Speech Coalition. 


We conclude that it was not.  The appellant readily admitted that the visual depictions were of minor children.  He concurred with the military judge that a "minor" was "recognizable as an actual person."  Record at 31.  Furthermore, the pleas in this case were not based upon definitions of child pornography that were struck down in Ashcroft v. Free Speech Coalition.  Additionally, the appellant entered into a stipulation of fact that the magazine involved in one of the offenses depicted the lascivious exhibition of genitals or pubic area of minors.  Id. at 117. 

Prosecution Exhibits 2-5 were a few of the images that the Government seized from the possession of the appellant.  This also provides a basis for this Court to determine whether the appellant's pleas are provident.  United States v. Richardson, 304 F.3d 1061, 1064 (11th Cir. 2002)("We have examined the images shown to the jury.  The children depicted in those images were real; Of that we have no doubt whatsoever." (footnote omitted)); United States v. James, 55 M.J. 297, 300-01 (2001).  We have examined Prosecution Exhibits 2-5.  We have no doubt that the images depicted are of actual children.  Based upon the answers the appellant provided in the providence inquiry and the images that were attached to the record, we hold that there is no substantial basis for questioning the appellant’s plea. 

Conclusion


Accordingly, we affirm the findings and sentence, as approved on review below.


Senior Judge PRICE and Judge CARVER concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court

�  The appellant was charged with, and convicted of, violating 18 U.S.C. §§ 2252(a)(1)(specification 1), 2252A(a)(5)(specification 2), and 2252(a)(4)(specification 3), assimilated under Article 134, UCMJ.





�  I. A SENTENCE WHICH INCLUDES A BAD-CONDUCT DISCHARGE IS INAPPROPRIATELY SEVERE FOR THESE OFFENSES AND THIS OFFENDER.





  II. THE COURT SHOULD SET ASIDE THE CONVENING AUTHORITY'S ACTION AND REMAND THE CASE FOR A NEW ACTION BECAUSE THE CONVENING AUTHORITY WAS MISINFORMED BY THE SJA AS TO THE LENGTH OF APPELLANT'S MILITARY SERVICE. 
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