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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:*


Contrary to his pleas, appellant was convicted at a general court-martial composed of officers and enlisted members of resisting apprehension, assault (two specifications), and communication of a threat (two specifications), in violation of Articles 95, 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 895, 928, 934.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.


Appellant got into a dispute with several other soldiers outside a fast-food restaurant near Killeen, Texas.  During the altercation, appellant pulled a pistol and threatened to shoot two of them.  Appellant was charged with assaulting the first soldier by pointing a pistol at him and saying, “I’ll shoot you in your face”; and with assaulting the second soldier by pointing a pistol at him and saying, “I’ll shoot you right now.”  Appellant was also charged with communicating a threat to the first soldier by saying, “I’ll shoot you in your face”; and with communicating a threat to the second soldier by saying, “I’ll shoot you right now.”

*Judge Thomas E. Booth took final action prior to his release from active duty.


On appeal, appellant contends for the first time that the assault charges are multiplicious with the threat charges.  Because he did not raise this issue at trial, his claim is reviewed only for plain error.  See United States v. Johnson, 520 U.S. 461 (1997).  As applied to a multiplicity claim, reversal for plain error is required only if the charges are “factually the same.”  United States v. Britton, 47 M.J. 195, 198 (1997)(citing United States v. Lloyd, 46 M.J. 19, 23 (1997)).  Appellant has not met that standard.


The offenses of assault and communication of a threat are separate offenses.  See United States v. Felton, 31 M.J. 526, 529-530 (A.C.M.R. 1990); United States v. Alexander, 29 C.M.R. 616, 617 (A.B.R. 1960).  Communication of a threat requires proof that the defendant communicated certain language expressing a present determination or intent to wrongfully injure another person.  Manual For Courts-Martial, United States (1995 ed.), Part IV, para. 110b(1) [hereinafter MCM, 1995].  Assault does not require threatening words; indeed, threatening words alone are not sufficient to constitute an assault.  MCM, 1995, Part IV, para. 54c(1)(c)(ii).  An assault requires, inter alia, an unlawful demonstration of violence accompanied either by a specific intent to inflict bodily harm or an intentional or culpably negligent act.  MCM, 1995, Part IV, para. 54c(1)(b).  Communication of a threat does not have this requirement.


The inclusion of the threatening language in the assault specifications does not change the result.  The allegation that appellant pointed a pistol at the soldiers was sufficient, standing alone, to allege a simple assault under Article 128.  See United States v. Smith, 4 U.S.C.M.A. 41, 15 C.M.R. 41, 46 (1954) (“aiming an unloaded pistol at another constitutes a simple assault”); United States v. Turner, 42 M.J. 689 (Army Ct. Crim. App. 1995).  Accordingly, the threatening language allegations were mere surplusage.  See United States v. Miller, 471 U.S. 130, 136-137 (1985).  Cf.  Felton, 31 M.J. at 530 (deleting threatening language allegation from assault specification).  Because the assault and communication of a threat specifications were not the same offense, dismissal of the assault specifications is unwarranted.

We have considered appellant’s additional assignment of error as well as the errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.

The findings of guilty and the sentence are affirmed.
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JOSEPH A. NEURAUTER







Clerk of Court
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