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MEMORANDUM OPINION

-----------------------------------------
ZOLPER, Senior Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to her pleas, of conspiracy to commit larceny, false official statement (three specifications), larceny, and stealing mail, in violation of Articles 81, 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. § 881, 907, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for two years, forfeiture of $1,235.00 pay per month for twenty-four months, and reduction to the grade of Private E1.
This case is before the court for review pursuant to Article 66, UCMJ.  Appellant alleges error in that: 1) the evidence is factually insufficient to support a finding of guilty as to the charge of stealing mail, 2) the evidence is factually and legally insufficient to support a finding of guilty as to the charge of conspiracy to commit larceny, and 3) the military judge erred in denying her challenge for cause against a panel member because of doubts about the panel member’s impartiality.  We have considered the entire record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Two of the three assignments of error are without merit, all deserve discussion, and one deserves relief.  We will provide relief on Charge III in our decretal paragraph.
FACTS

A. Offenses

Appellant was charged with conspiring with her husband and Specialist (SPC) Samuel Destine to steal debit cards from the mail.  She worked in the unit mailroom.  Appellant was also charged with using one of the stolen debit cards to steal $141.15 from a basic trainee soldier, and lying to investigators in three separate statements.  In her defense, appellant maintained that she was not involved in the conspiracy and did not knowingly participate in the theft or use of any stolen debit cards.
Specialist Destine worked in the mailroom alongside appellant.  He pled guilty to larceny, making a false official statement, mail fraud, and forgery, received a sentence that included thirty-six months of confinement, and testified at appellant’s court-martial under an order from the convening authority.  Specialist Destine was appellant’s friend and worked with her in the mailroom for approximately two to three years.  
Around the beginning of June 2004, appellant asked SPC Destine if he needed any fuel for his automobile.  When SPC Destine said that he did, appellant rode with him in his car over to a gas station.  Appellant got out of the car and paid at the pump using a debit card.  This surprised SPC Destine, as appellant was not the generous type who would normally pay for his gas.  After they drove away, appellant revealed to SPC Destine that she took the debit card out of the mail.  Appellant then gave the debit card to SPC Destine to hold; she instructed him that her husband, Sergeant (SGT) Bethea, would pick the debit card up after she went on leave.  Specialist Destine testified that the debit card appellant handed to him belonged to Private (PVT) JT.  Specialist Destine used PVT JT’s debit card several times over the following few days to make additional purchases for himself.  Specialist Destine also took an additional debit card out of the mail.  This debit card belonged to PVT KS; however, SPC Destine later felt guilty about taking the debit card and did not use it.   

After appellant went on leave, SGT Bethea stopped by to visit SPC Destine while the latter was at work.  Sergeant Bethea inquired as to whether SPC Destine had any correspondence courses he could pick up, but SPC Destine did not.  Sergeant Bethea then asked SPC Destine if he had “the card,” and SPC Destine responded that “they” were in his car.  Both PVT JT’s and PVT KS’s debit cards were in SPC Destine’s car.  Specialist Destine understood that SGT Bethea was referring to PVT JT’s debit card when he asked about “the card.”  Specialist Destine gave his keys to SGT Bethea, who proceeded to go outside and retrieve both debit cards. 
On 5 July 2004, appellant accompanied her husband to a local Wal-Mart to do some shopping.  While there, a store security camera captured appellant and her husband at the cashier’s counter using PVT KS’s debit card.  On the tape, appellant’s husband, SGT Bethea, was shown using PVT KS’s debit card to make purchases totaling $141.15.  Appellant faced her husband as he swiped the debit card, and stood close enough to him that she could see the debit card.  Appellant was later seen reaching over to grab the receipt that printed out after the purchase was completed.   

A few days later, SPC Destine attended a basic training graduation rehearsal with appellant.  Appellant remarked to SPC Destine that she had made purchases at both Wal-Mart and the commissary with “the card.”  Specialist Destine understood “the card” to be either PVT JT’s debit card or PVT KS’s debit card.  Appellant was smiling when she talked about “the card,” and mentioned that the Commissary did not even bother to check her identification.

Once the investigation began, SGT Bethea urged SPC Destine to say that appellant was not involved in any misconduct involving the stolen debit cards.  During an interview with agents from the Criminal Investigation Command (CID), appellant made an oral statement admitting that she had used a stolen debit card to purchase gas at an off-post gas station.  According to her, the debit card belonged to an individual with a name very similar to PVT KS.  Sergeant Bethea also told investigators appellant had used a stolen debit card to purchase gasoline.  He later recanted this statement at appellant’s court-martial.   

On cross-examination, SPC Destine admitted that he lied to investigators multiple times about his involvement with the stolen debit cards.  Sergeant Bethea, who was called as a government witness, testified that appellant had no involvement.  Ms. Raheem Easter, who had worked with both appellant and SPC Destine, testified that SPC Destine was a “shamer” who neglected his work-related duties, was not truthful, and that when appellant stated it felt “good to spend somebody else’s money,” she was referring to her husband, SGT Bethea.  
Staff Sergeant (SSG) Felicia Jackson, who supervised the soldiers working in the mailroom, testified as to SPC Destine’s character.  According to SSG Jackson, SPC Destine had various performance related problems.  She also testified that SPC Destine was not truthful, and would lie to avoid getting in trouble otherwise.  In contrast, she said appellant was truthful and a competent performer.  However, on cross-examination, SSG Jackson admitted that she was not around the mailroom all the time to observe appellant and SPC Destine and had given appellant a negative counseling.
B. Voir Dire and Implied Bias
During voir dire, appellant made a challenge for cause against Lieutenant Colonel (LTC) TB, which the military judge denied.  Defense counsel cited multiple reasons for challenging LTC TB for cause.  First, LTC TB’s ex-wife had stolen some of his checks and had made withdrawals totaling $2,500.00 from his account.  Lieutenant Colonel TB secured reimbursement of the stolen funds and elected not to press charges against his ex-wife.  Second, LTC TB previously worked on another case with Special Agent (SA) Jackson, who investigated appellant’s case.  Lieutenant Colonel TB and SA Jackson discussed this other case approximately two or three times over the telephone and met together briefly on one occasion.  Third, LTC TB had prior professional contact with the trial counsel, Captain (CPT) SC concerning several other investigations.  Fourth, LTC TB served as a battalion commander in appellant’s brigade.  As such, LTC TB, although he did not know any particulars concerning appellant’s case, did know that appellant was facing a court-martial.  Fifth, when addressing the assistant trial counsel, LTC TB repeatedly referred to her as “ma’am,” even though he outranked her.  In his assignment of error, appellant focuses on LTC TB’s status as a crime victim, his relationship with the trial counsel, and his alleged knowledge of appellant’s case.


The military judge denied the challenge for cause, concluding that LTC TB could fairly and objectively weigh the facts in the case.  In making his ruling, the military judge stated:

Okay.  That challenge for cause is denied.  I’ve sat and looked at [Lieutenant] Colonel [TB] very objectively.  The fact that he calls females, “Ma’am,” may reflect – I don’t even know where he’s from, but in my experience, there’s a lot of officers who when they’re talking to females, call them, “Ma’am.”  Two, the fact that he has dealings with Captain [SC] as a Battalion Commander at ITB is unfortunate in that they had some drug cases up there, he didn’t appear to be prejudiced or biased in any way towards the fact that Captain [SC] happened to be the trial counsel in that case, and third, the fact that some years ago, he went through what appear (sic) to be somewhat of a painful divorce from his wife in which she wrote some bad checks on a closed account or a new account that he wasn’t aware about, I don’t think that necessarily shows that he has any sort of prejudice against your client, and I think he can fairly and objectively weigh the facts in this case.  So, the challenge for cause against [Lieutenant] Colonel [TB] is denied.

LAW
A. Factual and Legal Sufficiency of Charge II (Stealing Mail) and Charge III (Conspiracy to Commit Larceny and Steal Mail Matter)
Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  The test for factual sufficiency is “whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of [appellant’s] guilt beyond a reasonable doubt.”  United States v. Walters, 58 M.J. 391, 396 (C.A.A.F. 2003) (citing United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987)).  The test for legal sufficiency is “whether, considering the evidence in a light most favorable to the prosecution, a reasonable fact-finder could have found all the essential elements beyond a reasonable doubt.”  Walters, 58 M.J. at 391; United States v. Pabon, 42 M.J. 404, 405 (C.A.A.F. 1995) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)).
B. Voir Dire and Implied Bias

“[A]n accused has a constitutional right, as well as a regulatory right, to a fair and impartial panel.”  United States v. Downing, 56 M.J. 419, 421 (C.A.A.F. 2002) (quoting United States v. Wiesen, 56 M.J. 172, 174 (C.A.A.F. 2001)).  Rule for Courts-Martial [hereinafter R.C.M.] 912(f)(1)(N) provides that a panel member shall be excused for cause if it appears that the member “[s]hould not sit as a member in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  A panel member can be challenged on either the basis of actual bias or implied bias.  United States v. Clay, 64 M.J. 274, 276 (C.A.A.F. 2007).  Implied bias “is an objective test, ‘viewed through the eyes of the public, focusing on the appearance of fairness.’”  Id. (quoting United States v. Rome, 47 M.J. 467, 469 (C.A.A.F. 1998)).  Implied bias will be found when “regardless of an individual member’s disclaimer of bias, ‘most people in the same position would be prejudiced [i.e. biased].’”  United States v. Strand, 59 M.J. 455, 459 (C.A.A.F. 2004) (quoting United States v. Napolitano, 53 M.J. 162, 167 (C.A.A.F. 2000)).  In making judgments regarding implied bias, this court shall look to the totality of the circumstances.  Id. 


“[I]ssues of implied bias are reviewed under a standard less deferential than abuse of discretion but more deferential than de novo.”  Strand, 59 M.J. at 458 (C.A.A.F. 2004) (citations omitted).  While a military judge is entitled to less deference if he fails on the record to address the concept of the liberal grant mandate in ruling on a challenge for cause, this does not mean that the military judge is entitled to no deference.  United States v. Hollings, 65 M.J. 116, 119 (C.A.A.F. 2007) (citing United States v. Clay, 64 M.J. 274, 277 (C.A.A.F. 2006)).  A new trial is not required every time a panel member has been placed in a potentially compromising situation.  Strand, 59 M.J. at 458.    

DISCUSSION
A. Factual and Legal Sufficiency of Charge II (Stealing Mail) and Charge III (Conspiracy to Commit Larceny and Steal Mail Matter)

Appellant’s conviction of the Specification of Charge II, stealing PVT JT’s debit card from the mail, is both factually and legally sufficient.  There is abundant evidence to support this finding, particularly through the testimony of SPC Destine.  Specialist Destine testified that when appellant took him to the gas station and offered to pay for refueling his car, she paid with a debit card that did not belong to her.  Appellant admitted to SPC Destine that she got the debit card out of the mail and that it belonged to somebody else.  When he looked at it more closely, he noticed the debit card belonged to PVT JT.  Appellant told SPC Destine that she got the debit card out of the mail.  


At the time of appellant’s court-martial, SPC Destine had already pled guilty to charges involving the theft of debit cards from the mail.  Specialist Destine thus had less of an incentive to lie than if he had not already been court-martialed.  Indeed, SPC Destine would only receive the benefit of his plea agreement, which capped his confinement at ten months, if he testified truthfully.  Specialist Destine thus had a powerful incentive to tell the truth, and little reason to lie about appellant’s involvement in the conspiracy.  It likewise defies logic that SPC Destine fabricated a story about appellant stealing mail cards in order to somehow try to exculpate himself.  If SPC Destine really meant to shift the blame away from himself and towards appellant, it would have made much more sense for him to fabricate a larger role for appellant than just one use of PVT JT’s debit card at a gas station.  Specialist Destine used PVT JT’s debit card numerous times after that; he could have easily tried to implicate appellant in these transactions but he did not.  


Moreover, both SGT Bethea’s in-court testimony and his statement to investigators support SPC Destine’s credibility.  Sergeant Bethea testified that after picking up a stolen debit card from SPC Destine, he called his wife and told her that he got the debit card from SPC Destine.  If appellant was truly not involved in this illegal activity, there would have been no reason for SGT Bethea to call her and update her with this news.  Furthermore, although SGT Bethea later recanted the statement when testifying at appellant’s court-martial, he initially told investigators appellant had used a stolen debit card at a gas station.  Taken as a whole, SGT Bethea’s statements provide additional evidence of appellant’s guilt to the Specification of Charge II.


We do note that SPC Destine’s testimony that appellant gave him PVT JT’s debit card to give to her husband is somewhat troubling, as there is nothing in the record to explain why appellant could not have given the debit card directly to her husband.  However, the overwhelming amount of the evidence nonetheless supports the conclusion appellant stole PVT JT’s debit card from the mail.  The evidence of appellant’s guilt far outweighs any possible implausibility in SPC Destine’s having to act as an intermediary between appellant and her husband.


Finally, the panel had a chance to observe the demeanor of the various witnesses at appellant’s court-martial, including SPC Destine.  The panel obviously concluded that SPC Destine testified truthfully.  We find no basis to conclude that the panel’s finding was not supported by the evidence; a rational trier of fact could conclude appellant stole PVT JT’s debit card from the mail.  The panel’s finding of guilt to the Specification of Charge II is thus factually and legally sufficient.    

The Specification of Charge III alleged that appellant conspired with her husband and SPC Destine to, among other things, “steal [PVT JT’s] debit card, (and) steal mail addressed to [PVT JT] . . . .”  However, SPC Destine did not testify that he was aware appellant had stolen PVT JT’s debit card, or was contemplating stealing any debit cards, prior to appellant giving him PVT JT’s debit card at an off-post gas station.  There was no other evidence presented at appellant’s court-martial to establish that SPC Destine knew about the theft of PVT JT’s debit card beforehand.  As such, we will affirm the guilty finding to the Specification of Charge III except for the language referencing PVT JT’s debit card and mail.  There was abundant evidence, discussed previously, to support the other conduct encompassed by the Specification of Charge III.  With the aforementioned exception, the finding of appellant’s guilt to the Specification of Charge III is both factually and legally sufficient. 
B. Voir Dire and Implied Bias

Appellant does not allege there was actual bias.  Rather, appellant argues that the military judge erred in not granting the defense challenge for cause against LTC TB because of implied bias.  In denying the defense challenge, the military judge failed to address the liberal grant mandate and the subject of implied bias on the record.  As such, we accord the military judge’s decision less deference than we would have had he discussed the liberal grant mandate and implied bias on the record.  We conclude the military judge properly refused to grant the requested defense challenge for cause against LTC TB, as the defense did not articulate a sufficient basis to warrant removing LTC TB from the panel.  
In assessing the first basis for challenge, LTC TB’s status as a victim of a larceny, a recent decision from the Court of Appeals for the Armed Forces is helpful.  In United States v. Terry, 64 M.J. 295 (C.A.A.F. 2007), the court examined whether two panel members who both had a close friend or relative that was a rape victim should have been seated as panel members for a rape trial.  The court found that the military judge did not err in refusing to grant the first challenge for cause as to implied bias.  The wife of “Maj H” had been raped approximately ten to twenty years before the accused’s court-martial.  The couple had not discussed the rape in the past five years, and the wife had reconciled with the family member who raped her.  None of this raised an issue of implied bias.  The ex-girlfriend of the second panel member, “Capt A,” was raped six years prior to the accused’s court-martial.  As a result of the rape, the panel member and his ex-girlfriend broke off their engagement.  The ex-girlfriend became pregnant as a result of the rape, and named her baby after the panel member.  The court found there was implied bias as the panel member had a very close relationship with the victim, had extensive knowledge of the facts of the rape, and may well have harbored resentment over what happened to his ex-girlfriend.  

Lieutenant Colonel TB’s status as a crime victim did not raise a legitimate issue of implied bias.  He did not press charges against his ex-wife after she withdrew funds from his bank account without permission.  Lieutenant Colonel TB also indicated that he could put aside any personal feelings or experiences relating to his ex-wife’s actions and consider the evidence in appellant’s case fairly and impartially.  This is similar to “Maj H,” the panel member in Terry who was not excused for implied bias.  Id. at 304.  Both LTC TB and “Maj H” indicated they could fairly and impartially sit as members of their respective courts-martial; neither indicated they were still troubled with the manner in which their lives had been impacted by a crime.  Lieutenant Colonel TB’s situation stands in stark contrast to the other panel member in Terry, “Capt A,” who the court found should have been excluded on the basis of implied bias.  “Capt A” admitted that his ex-girlfriend’s rape made him angry and her rape led to the end of their long-term relationship.  Thus, unlike LTC TB, “Capt A” was deeply troubled by the rape of his ex-girlfriend and his impartiality would have been questioned if he had served on the accused’s panel.  Lieutenant Colonel TB’s status as a crime victim simply did not create an issue of implied bias that warranted his removal from the panel.       

The second and third assertions of error, regarding the failure of the military judge to grant the challenge for cause related to LTC TB’s prior relationship with both SA Jackson and the trial counsel, are interrelated.  In United States v. Townsend, 65 M.J. 460 (C.A.A.F. 2008), the court held that the military judge did not err in denying a defense challenge for cause against a panel member on the basis of implied bias when the panel member indicated he possessed a healthy respect for law enforcement.  While the panel member indicated that he respected military defense counsel, he had a general dislike of civilian defense counsel.  The panel member acknowledged he would be able to follow the military judge’s instructions, could be impartial, and would not automatically believe the testimony of a law enforcement officer.  The court concluded that the panel member was not so inflexible that he would not yield to the military judge’s instructions on credibility.  In addition, the court held that neither any individual matter raised, nor all of the matters considered cumulatively, rose to the level of implied bias.

Lieutenant Colonel TB’s prior involvement with SA Jackson did not create an issue of implied bias.  Special Agent Jackson’s credibility was not contested.  His testimony was limited simply to describing a sworn statement that appellant gave to him.  Appellant did not object to the statement being introduced into evidence, and conducted minimal cross-examination of SA Jackson.  As such, there was no issue of implied bias.  United States v. Napoleon, 46 M.J. 279, 283 (C.A.A.F. 1997).  
Moreover, LTC TB’s relationship with the trial counsel was not so close as to create an issue of implied bias.  In Downing, supra, a panel member who was challenged on grounds of implied bias had a much more extensive relationship with the trial counsel than did LTC TB, including socializing with the trial counsel after duty hours and purchasing an automobile from the trial counsel.  Our superior court in Downing concluded, however, that such conduct did not create an issue of implied bias.  The fact that LTC TB consulted with the trial counsel on other matters unrelated to appellant’s case does not prevent LTC TB from being fair and impartial.  Unlike Townsend, where the court nevertheless still rejected an implied bias claim, LTC TB did not express any sentiments regarding his “healthy respect” for any government official or his general dislike for any category of defense counsel.  Nothing in the record generates an impression that LTC TB would give any extra weight to the words of the trial counsel because of their past relationship.  This is not a case of implied bias.

Fourth, LTC TB had no special knowledge of appellant’s case.  Although he was a battalion commander in appellant’s brigade, this does not raise an issue of implied bias.  Lieutenant Colonel TB was unequivocal in his assertion that he did not know any details of appellant’s case prior to being seated as a panel member, other than that he probably heard appellant was being court-martialed.  The mere knowledge that appellant would be court-martialed, without anything else, does not create an issue of implied bias.  

Fifth, we note that the military judge did not err in rejecting the defense’s challenge for cause against LTC TB on the basis of his having referred to the assistant trial counsel as “ma’am” during voir dire.  Nothing in the record supports the contention that LTC TB did this because of the assistant trial counsel’s exalted status as the trial counsel.  As the military judge noted, there are a number of officers who will reflexively address any female as “ma’am.”  Thus, even according the military judge’s decision less deference, we hold appellant has failed to show that the military judge erred in not granting his challenge for cause against LTC TB on this final basis of implied bias.  Lastly, much like in Townsend, appellant’s contentions, even when taken cumulatively, do not create an issue of implied bias.  Appellant’s assignment of error is thus without merit.  
CONCLUSION
In light of our finding as to the Specification of Charge III, we affirm only so much of that specification as follows:
In that Specialist Alicia Bethea, U.S. Army, did at or near Fort Benning, Georgia, between on or about 1 May 2004 and on or about 15 July 2004, conspire with Sergeant Alvaro Bethea and Specialist Samuel Destine to commit an offense under the Uniform Code of Military Justice, to wit: Larceny of basic trainee debit cards, mail and deposit account funds, and in order to effect the object of the conspiracy the said Specialist Alicia Bethea did receive from Specialist Samuel Destine stolen property in the form of a debit card belonging to Private [KS] and steal deposit account funds, of a value of about $141.15, the property of Private [KS].
The findings of guilty of the Specification of Charge III and Charge III, as amended, are affirmed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker 
in his concurring opinion, we affirm the sentence.   

Senior Judge GALLUP and Judge MAGGS concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Although not raised directly here on appeal, the issues relating to appellant’s challenge for cause against LTC TB on the basis of his prior relationship with SA Jackson and his use of the word “ma’am” when addressing the assistant trial counsel merit some brief discussion and will be addressed here accordingly.
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