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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of sodomy with a child under the age of sixteen (three specifications), providing alcohol to a minor
 (two specifications), adultery (two specifications), and indecent acts with a child (five specifications), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for fifteen months, forfeiture of $500.00 pay per month for fifteen months, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.


Appellant, on two occasions between on or about 1 June 1998 and 30 June 1998, engaged in sodomy, adultery, and indecent acts with TME, a child under the age of sixteen.  The government charged these two series of events under Article 125, UCMJ (sodomy with TME (Specifications 1 and 2 of Charge II)), and Article 134, UCMJ (adultery with TME (Specifications 3 and 4 of Charge III) and indecent acts with TME (Specifications 6 and 7 of Charge III)).  We note, as did appellant, in the specifications alleging indecent acts with TME, the government included allegations of sodomy and the intercourse that was the subject of separate sodomy and adultery specifications, along with various other indecent acts.


The government has the “discretion to charge the accused for the offense(s) which most accurately describe the misconduct and most appropriately punish the transgression(s).”  See United States v. Foster, 40 M.J. 140, 144 n.4 (C.M.A. 1994)(citing Ball v. United States, 470 U.S. 856, 859 (1985)).  However, “[w]hat is substantially one transaction should not be made the basis for an unreasonable multiplication of charges against one person.”  Rule for Courts-Martial 307(c)(4) discussion.  To the extent that the indecent acts with a child specifications  (Specifications 6 and 7 of Charge III) allege the same conduct as alleged in the sodomy and adultery specifications, we find them to be an unreasonable multiplication of charges.  We will grant appropriate relief. 


Appellant’s remaining assignments of error and matters raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.


Accordingly, the court affirms only so much of the findings of guilty of:

Specification 6 of Charge III as follows:  In that SSG Jesus M. Reyes, U.S. Army, did, at or near El Paso, Texas, between on or about 1 June 1998 and on or about 30 June 1998, wrongfully commit an indecent act with T[ME], a female under 16 years of age, not the wife of the said SSG Jesus Reyes, by open-mouthed kissing her, fondling her breasts, fondling her vagina, and penetrating her vagina with his finger with the intent to gratify his sexual desires, in violation of Article 134, UCMJ; 

and

Specification 7 of Charge III as follows:  In that SSG Jesus M. Reyes, U.S. Army, did, at Fort Bliss, Texas, between on or about 1 June 1998 and on or about 30 June 1998, wrongfully commit an indecent act with T[ME], a female under 16 years of age, not the wife of the said SSG Jesus Reyes, by open-mouthed kissing her, fondling her breasts, fondling her vagina, and penetrating her vagina with his finger with the intent to gratify his sexual desires, in violation of Article 134, UCMJ.  

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� This offense was charged as a crime not capital, i.e. Texas Penal Code § 106.06 made applicable through the Federal Assimilative Crimes Act, 18 U.S.C. § 13.





PAGE  
3

