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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:

Pursuant to her pleas, a military judge convicted appellant of conspiracy to commit larceny, wrongful use of marijuana, and larceny in violation of Articles 81, 112a, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 912a, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for three months, forfeiture of all pay and allowances, a $2,000.00 fine with one additional month of confinement if the fine is not paid, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved a sentence consisting of a bad-conduct discharge, hard labor without confinement for three months, forfeiture of all pay and allowances, a $2,000.00 fine, and reduction to Private E1.

This case is before the court for automatic review under Article 66, UCMJ.  In one of her assignments of error, appellant asserts that the convening authority erred by approving and ordering executed the adjudged forfeiture of all pay and allowances even though the approved sentence did not include confinement.  The government concedes that the convening authority’s action should have approved and ordered executed no more than forfeiture of two-thirds pay per month because appellant was not in confinement.  United States v. Warner, 25 M.J. 64, 65-67 (C.M.A. 1987); United States v. Smith, 47 M.J. 630, 632 (Army Ct. Crim. App 1997); United States v. DeWald, 39 M.J. 901, 903 (A.C.M.R. 1994); United States v. Bronson, 37 M.J. 707, 708 (A.C.M.R. 1993); United States v. Hicks, 26 M.J. 935, 938-40 (A.C.M.R. 1988); see also Rule for Courts-Martial 1107(d)(2) discussion.  We agree.

We have also considered appellant’s second assignment of error asserting that her approved sentence is inappropriately severe.  We disagree.


The findings of guilty are affirmed.  The court affirms only so much of the approved sentence as provides for a bad-conduct discharge, hard labor without confinement for three months, forfeiture of $600.00 pay per month for three months, a fine of $2,000.00, and reduction to Private E1.


Senior Judge TOOMEY and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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