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CAIRNS, Senior Judge:


A military judge sitting as a special court-martial convicted the appellant, in accordance with his pleas, of failure to go at the time prescribed to his appointed place of duty (thirteen specifications), wrongful appropriation, and breaking restriction, in violation of Articles 86, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, and 934 [hereinafter UCMJ].  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for thirty days, and reduction to Private E1.


In two assignments of error, the appellant asserts that he suffered illegal post-trial punishment, in violation of Article 55, UCMJ, and the Eighth Amendment to the United States Constitution, when he was brought before a battalion formation for the purposes of degrading and humiliating him and exacting punishment in addition to the lawfully adjudged sentence.  We ordered additional factfinding under the authority of United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967).  On consideration of the entire record, the pleadings, and the additional arguments submitted after the DuBay hearing, we hold that the appellant was not subjected to cruel and unusual punishment, in violation of the Constitution or the UCMJ.

BACKGROUND


The military judge who conducted the DuBay hearing made findings of fact and conclusions of law.  We review his findings of fact under a clearly-erroneous standard and his conclusions of law de novo.  See generally United States v. Ayers, 54 M.J. 85, 95 (2000).  The military judge’s findings of fact were fully supported by the evidence, and we adopt them as our own.


The DuBay findings of fact are summarized as follows.  After the appellant was convicted and sentenced at trial, he was escorted back to his unit in handcuffs so that he could be out-processed prior to his confinement.  At the unit, his handcuffs were removed while he updated administrative paperwork and waited for the military police (MP) to escort him to confinement.  

Meanwhile, soldiers from the appellant’s company and two other companies were called into company formations outside the orderly room.  When the unit was ready to transfer the appellant to the custody of the MPs, the appellant was brought before the formations and ordered to lean spread-eagle against a wall while the MPs frisked him and placed him in hand and leg irons.  The MPs addressed him loudly and roughly.  They then escorted him into an MP vehicle and departed.

Thereafter, the appellant’s first sergeant addressed the soldiers assigned to his company while other noncommissioned officers addressed the other formations.  The military judge found that, in each case, the message was:  “Learn from what you’ve seen and don’t let it happen to you.  Violating the law brings the consequence of going to jail.”

The appellant was humiliated by being transferred into MP custody in front of formations of soldiers assigned to his company and battalion, but he was not physically harmed by anyone.  The episode lasted for less than three minutes.  The unit staged the appellant’s shackling in front of the formations based on the battalion commander’s guidance to first sergeants that soldiers should witness the removal from a unit of any soldier convicted by court-martial and sentenced to confinement.  The intent of the battalion commander and the appellant’s first sergeant was not to punish the appellant, but to send a message of deterrence to other soldiers. 

DISCUSSION

At the outset, we reject the government’s contention that if the appellant is entitled to a remedy, it is administrative only.  This court has jurisdiction to decide the merits of the appellant’s claim.  United States v. White, No. 00-0002, 2001 CAAF LEXIS 497 (C.A.A.F. May 2, 2001); United States v. Erby, No. 00-0550, 2001 CAAF LEXIS 493 (C.A.A.F. May 2, 2001).
  To the extent the law requires the appellant to exhaust other available remedies before a judicial remedy is cognizable, we hold that the appellant satisfied that requirement by asking the military judge and the convening authority for a post-trial Article 39(a), UCMJ, session.  See generally United States v. Miller, 46 M.J. 248, 250 (1997); United States v. Coffey, 38 M.J. 290, 291 (C.M.A. 1993).  

In enacting Article 55, UCMJ, Congress not only extended the protections of the Eighth Amendment to military service members, it also intended to confer greater protections than those afforded by the Constitution.  White, 2001 CAAF LEXIS 497, at *13; United States v. Wappler, 2 U.S.C.M.A. 393, 396, 9 C.M.R. 23, 26 (1953).  Article 55, UCMJ, provides:

Punishment by flogging, or by branding, marking, or tattooing on the body, or any other cruel or unusual punishment, may not be adjudged by a court-martial or inflicted upon any person subject to this chapter.  The use of irons, single or double, except for the purpose of safe custody, is prohibited.


A prison or police official violates the Eighth Amendment when two requirements are met:  (1) “the deprivation alleged must be, objectively, ‘sufficiently serious’”; and (2) the prison or police official “must have a ‘sufficiently culpable state of mind.’”  Farmer v. Brennan, 511 U.S. 825, 834 (1994) (citations omitted). 

The issue in appellant’s case is whether the manner of transfer from the unit to MP custody constituted cruel and unusual punishment or violated the explicit prohibition in Article 55, UCMJ, against the use of irons, except for safe custody.  

The unit properly employed the MPs to transport the appellant to a local off-post confinement facility to execute the adjudged sentence to confinement.  The MPs routinely place prisoners in hand and leg irons for safe transport.  In accepting the custody of the appellant, the MPs had an obligation to safely transport him to the local confinement facility.  Accordingly, the record does not support the appellant’s contention that the sole purpose of placing the appellant in irons was to humiliate and degrade the appellant in public, in violation of the explicit prohibition on the use of irons contained in Article 55, UCMJ. 

At the same time, the record amply supports the conclusion that the chain of command’s purpose in effecting the appellant’s transfer in front of troop formations was to deter others from engaging in criminal conduct.  We embrace the DuBay military judge’s conclusion that “although the company formations . . . were deliberately held for the specific purpose of having the troops witness the transfer of [appellant] to custody, this does not amount to a violation of Article 55, [UCMJ].”  

The command’s action in this case did not amount to cruel and unusual punishment, as that concept has been defined by case law.  The chain of command did not intend to punish the appellant when they arranged for his transfer into MP custody in front of formations of soldiers.
  Even though the appellant endured humiliation by being placed in irons before his cohorts, his shackling was standard procedure to ensure safe transport.  Additionally, the appellant was not physically harmed, and nothing in the record proves he endured “‘well-established and clinically diagnosed’ . . . psychological pain.”  White, 2001 CAAF LEXIS 497, at *17 (quoting United States v. Sanchez, 53 M.J. 393, 396 (2000)).  Without a showing of such physical or psychological harm, there can be no Eighth Amendment or Article 55, UCMJ, violation.  Considering all the circumstances, we hold that the unit’s actions did not amount to punishments “which are incompatible with ‘the evolving standards of decency that mark the progress of a maturing society,’ . . . or which ‘involve the unnecessary and wanton infliction of pain[.]’”  Estelle v. Gamble, 429 U.S. 97, 102-03 (1976) (citations omitted); see also White, 2001 CAAF LEXIS 497, at *15.  Accordingly, the appellant was not subjected to either statutory or constitutional cruel and unusual punishment.


We have considered the appellant’s personal assertions of error in footnotes 1 and 2 of the Brief on Behalf of Appellant, raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold that relief is not warranted.

The findings of guilty and the sentence are affirmed.     


Senior Judge MERCK and Judge BROWN concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We acknowledge that the facts of this case differ from the cited cases in that we are not dealing, per se, with “prisoner” claims of cruel and unusual punishment arising from harms alleged to have occurred in a confinement facility.  However, the cited cases are closely analogous in that the appellant asserts custodial post-trial punishment in violation of the Eighth Amendment and Article 55, UCMJ.





� This case is factually similar, although not “on all fours,” to a case decided by our superior court in which a battalion commander called the appellant before a special formation and announced his conviction and sentence.  He further disclosed the fee the appellant paid to a civilian attorney, commenting that the appellant wasted his money.  Our superior court held that “[w]hile these facts may raise questions about the leadership and judgment of the commanding officer, it does not appear that his action violated either the Eighth Amendment to the United States Constitution or Article 55, [UCMJ].”  United States v. Gerke, 21 M.J. 300, 300 (C.M.A. 1985).  We see no meaningful distinction between the humiliation suffered by the appellant in Gerke and that which was endured by this appellant.  We also suggest that the Court’s comments regarding the wisdom of the commander’s action in Gerke should be considered by any commander thinking about post-trial “deterrence formations” similar to the circumstances of this case.  
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