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SCHENCK, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL), drunk on duty, cocaine use, marijuana possession, and possession of alcohol when under twenty-one years of age,
 in violation of Articles 86, 112, 112a, and 134, UCMJ, 10 U.S.C. §§ 886, 912, 912a, and 934.  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant’s case is before this court pursuant to Article 66, UCMJ.

Appellate defense counsel raise four assignments of error;
 one merits discussion and relief.  We agree with appellate government and defense counsel that appellant’s guilty plea to drunk on duty was improvident.  However, we find appellant’s guilty plea provident to the closely-related offense of incapacitation for duty in violation of Article 134, UCMJ.  We will modify the findings and reassess the sentence in our decretal paragraph.  

FACTS
Appellant pleaded guilty to and was found guilty of Charge II and its Specification, drunk on duty.  During the providence inquiry, the military judge explained the elements of this offense.
  Appellant then told the military judge that he overslept and did not go to the 0630 accountability formation.  Appellant agreed with the military judge’s statement that he missed the formation because he was “hung over.”  After appellant missed formation, two noncommissioned officers went to his room and, because he “smelled like alcohol,” took him to the military police (MP) station.  The MPs determined that his blood alcohol content was .114.  

LAW AND DISCUSSION

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows “a ‘substantial basis’ in law and fact for questioning it.”  Id. (quoting United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances the accused describes objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); R.C.M. 910(e)).  If an accused “sets up matter inconsistent with the plea at any time during the proceeding, the military judge either must resolve the inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (quoting UCMJ art. 45(a)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused’s position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).

To support a conviction for a violation of Article 112, UCMJ, the evidence must establish that an accused was found drunk while on duty.  MCM, Part IV, para. 36(b) (emphasis added).  “On duty” means “duties or routine or detail, in garrison, at a station, or in the field.”  Id. at Part IV, para. 36(c)(2).  If an accused “does not undertake the responsibility or enter upon the duty at all,” the accused is not guilty of a violation of Article 112.  Id. at Part IV, para. 36(c)(3).  See also United States v. Hoskins, 29 M.J. 402, 405 (C.M.A. 1990); United States v. Gonzalez, 60 M.J. 572, 578  (Army Ct. Crim. App. 2004).  However, an accused may be guilty of a violation of Article 134, UCMJ, if he is incapacitated for the proper performance of his duties as a result of previous overindulgence of alcohol.  MCM, Part IV, para. 76.  

Although appellant agreed that the elements as explained by the military judge described his conduct, facts elicited from the providence inquiry and the stipulation of fact indicate otherwise.  We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to drunk on duty.  Therefore, we find that the military judge erred in accepting appellant’s plea.  See MCM, Part IV, para. 36c(2)-(3); Hoskins, 29 M.J. at 405; Gonzalez, 60 M.J. at 578-79.  

We find appellant’s guilty plea provident to a “different but closely-related offense” with the same or a lesser maximum punishment as that of the charged offense.
  See United States v. Epps, 25 M.J. 319, 322-23 (C.M.A. 1987); United States v. Rhodes, 47 M.J. 790, 793 (Army Ct. Crim. App. 1998).  Appellant’s description of his conduct on 10 January 2002 during the providence inquiry satisfies the elements and definitions for the Article 134 offense of incapacitation for duty by reason of drunkenness.
  Hoskins, 29 M.J. at 405.  

“[I]ncapacitation” means “unfit or unable to perform properly.”  MCM, Part IV, para. 76c(2).  “Illness resulting from previous overindulgence is an example of being ‘unable’ to perform duties.”  Id.  Appellant agreed that his “intoxication impaired [the] rational and full exercise of [his] mental and physical faculties” and that he did not make it to the formation because he was “hung over.”  Consequently, we will change Charge II and its Specification to conform to the facts as elicited from appellant during the providence inquiry.

The remaining issues appellate defense counsel raised and the issues appellant personally specified under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), are without merit.  The court affirms only so much of the findings of guilty of Charge II and its Specification as finds that appellant was, at or near Fort Stewart, Georgia, on or about 10 January 2002, as a result of wrongful previous overindulgence in intoxicating liquor, incapacitated for the proper performance of his duties, in violation of Article 134, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.   

Senior Judge HARVEY and Judge JOHNSON concur.  
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Clerk of Court

� Appellant was convicted under clause 3 of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ], of violating Ga. Code Ann. § 3-3-23 (2002) as assimilated by 18 U.S.C. § 13. 





� Appellate defense counsel assert, inter alia, that the addendum to the staff judge advocate’s (SJA) recommendation, submitted pursuant to Rule for Court-Martial [hereinafter R.C.M.] 1106(f)(7), failed to list trial defense counsel’s memorandum submitted with appellant’s R.C.M. 1105 matters.  We granted the government’s motion to attach to the record an affidavit from the Fort Stewart SJA who advised the convening authority concerning appellant’s clemency submission.  The SJA’s unrebutted affidavit satisfies us that the convening authority did in fact consider all the R.C.M. 1105 defense matters.  See United States v. Briscoe, 56 M.J. 903, 909-10 (A.F. Ct. Crim App. 2002); United States v. Pennington, ARMY 20021128 (Army Ct. Crim. App. 15 Jan. 2004) (unpub.); United States v. Blanch, 29 M.J. 672, 673 (A.F.C.M.R. 1989).  The Article 60(c)(2), UCMJ, requirement that the convening authority consider the defense R.C.M. 1105 clemency matters has been met.  See United States v. Gaddy, 54 M.J. 769, 773 (A.F. Ct. Crim. App. 2001); United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988). 





� For the purpose of Articles 112 and 134, UCMJ, “drunk” means any alcohol intoxication “sufficient to impair the rational and full exercise of the mental or physical faculties.”  Manual for Courts-Martial, United States (2002 ed.) [hereinafter MCM], Part IV, para. 35c(6) & 76c(2).  The military judge explained the term “drunk” to appellant by using the pattern instructions in the Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook [hereinafter Benchbook] which mirror the MCM definition.  Compare Benchbook, para. 3-36-1d, with MCM, Part IV, para. 35c(6). 


� Compare MCM, Part IV, para. 36e, with id. at Part IV, para. 76e; Gonzalez, 60 M.J. at 579 n.17.





� Because the military judge explained the element “prejudicial to good order and discipline” in conjunction with the assimilated offense of possessing alcohol when under twenty-one years of age, we are satisfied that appellant knew his conduct was prejudicial to good order and discipline with respect to the closely-related offense of being incapacitated for duty.  See Epps, 25 M.J. at 323 n.4; Gonzalez, 60 M.J. at 579 n.20.  Furthermore, the facts as admitted by appellant objectively support this element.  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).





� We recognize that the offense of being drunk on station, in violation of Article 134, UCMJ, is listed in the MCM as a lesser-included offense of being drunk on duty.  See MCM, Part IV, para. 36d.  While the facts in this case might support such a charge, incapacitation for duty is a closely-related offense which “more appropriately conforms to the pleadings and appellant’s admission in this case.”  See Hoskins, 29 M.J. at 405.  
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