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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

HAM, Judge:


A military judge sitting as a general court-martial, convicted appellant, pursuant to his pleas, of one specification each of absence without leave (AWOL) and wrongful use of marijuana, in violation of Articles 86 and 112a, 10 U.S.C. §§ 886 and 912a, Uniform Code of Military Justice [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for ten months, total forfeiture, and a reduction to E1.  The military judge credited appellant with twenty days of confinement credit.  This case is before us for review under Article 66, UCMJ.

Appellant submitted this case on its merits.  We find an inconsistency with appellant’s plea, the stipulation of fact, and his colloquy with the military judge during his plea inquiry.  We will take corrective action in our decretal paragraph.
BACKGROUND


 Appellant was assigned to the Howitzer Battery, 1st Squadron, 3d Armored Cavalry Regiment at Fort Hood, Texas when he left his unit without authority on 5 June 2007.  According to the stipulation of fact, appellant “remained absent until 18 April 2009.”  However, the stipulation of fact also stated appellant’s “absence was terminated when he was involuntarily apprehended by the Scott County [Sheriff’s] Office in Scott County, Virginia” on an unrelated incident.  Appellant stated during his providence inquiry with the military judge that he was apprehended by the Scott County Sheriff’s Office on 27 March 2009.  
While appellant was in the process of being released from custody on the civilian offense, the Scott County Sheriff’s Office discovered a federal warrant for appellant and determined they needed to hold him “until somebody from the military comes and picks him up.”  The sheriff’s office held appellant for twenty days until they notified him that the federal warrant had apparently expired and they released him from confinement on or about 15 April 2009.  Appellant testified he then turned himself in the next day, 16 April 2009, at Fort Knox, Kentucky.  From there, appellant received a bus ticket to Killeen, Texas, traveled to Killeen by bus, and called the staff duty officer who picked him up at the Killeen bus station on 18 April 2009.  

The government charged appellant with deserting his unit from 5 June 2007 until 18 April 2009 in violation of Article 85, UCMJ.  Appellant originally pled guilty by exceptions and substitutions to absence from his unit in violation of Article 86, UCMJ.  After his Care inquiry
 with appellant, the military judge noted a discrepancy in appellant’s plea.  He then accepted trial defense counsel’s request to amend appellant’s plea excepting the figures “18,” and substituting instead, the figures “16.”  The military judge credited appellant with twenty days of pretrial confinement credit for the days he spent in civilian confinement as a result of the federal “deserter warrant.”

LAW AND DISCUSSION


Appellant’s plea, stipulation of fact, and inquiry with the military judge are inconsistent with respect to the termination date of his absence.  The stipulation of fact states appellant’s AWOL offense terminated on 18 April 2009.  It also states that his AWOL offense terminated when he was taken into custody by the Scott County Sheriff’s Office.  Appellant testified he was taken into custody on 27 March 2009.  “When an absentee is in the hands of civilian authorities for other reasons and these authorities make the absentee available for return to military control, the absence is terminated when the military authorities are informed of the absentee’s availability.”  Manual for Courts-Martial, United States (2005 ed.), Part IV, para. 10c(10)(e).
[I]n the case where an absentee is apprehended by civilian authorities . . . we perceive no valid reason why the military authorities should be allowed to disavow an absentee’s return to military control under circumstances which indicate that they have been notified of the absentee’s status and the fact that he is immediately available to be taken into their custody.

United States v. Lanphear, 23 U.S.C.M.A. 338, 341, 49 C.M.R. 742, 745 (1975).

In this case, it is not clear when, if ever, civilian authorities notified the military of appellant’s availability.  It is clear the federal warrant under which appellant was held for at least twenty days expired at some point without military authorities taking appellant into custody.  Once the warrant expired, civilian authorities released appellant and he then returned to Fort Knox on his own to turn himself in.  At the least, there remains an unresolved inconsistency as to the termination date of appellant’s AWOL that we resolve in appellant’s favor.
To resolve the inconsistency in appellant’s plea, we will modify Charge I to account for a termination date of 27 March 2009, the date he was kept in custody pursuant to the federal warrant.  See United States v. Scott, 59 M.J. 718, 723 (Army Ct. Crim. App. 2004) (dividing a longer absence in an AWOL specification into two shorter periods when the military judge failed to resolve a “substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a single, continuous absence”).
CONCLUSION

The court affirms only so much of the findings of guilty of the Specification of Charge I as finds appellant did on or about 5 June 2007, without authority, absent himself from his unit, to wit:  Howitzer Battery, 1st Squadron, 3d Armory Cavalry Regiment, located at Fort Hood, Texas, and did remain so absent until on or about 27 March 2009, in violation of Article 86, UCMJ.  Reassessing the sentence on the basis of the error noted, the entire record, and in accordance with the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986) and United States v. Moffeit, 63 M.J. 40 (C.A.A.F. 2006), to include the factors identified by Judge Baker in his concurring opinion, the court affirms the sentence.
Chief Judge TOZZI and Judge SIMS concur.
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MALCOLM H. SQUIRES, JR.







Clerk of Court 

� See United States v. Care, 18 U.S.C.M.A., 535, 40 C.M.R. 247 (1969).





� While not entirely clear from the record, it appears the military judge ordered appellant’s twenty days of pretrial confinement credit pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984).
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