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MEMORANDUM OPINION
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CARTER, Judge:


A military judge sitting as special court-martial convicted appellant, pursuant to his pleas, of wrongfully using cocaine (two specifications) and wrongfully uttering worthless checks (three specifications) in violation of Articles 112a and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 912a and 923a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, a reprimand, and reduction to Private E1.  This case is before the court for automatic review under Article 66, UCMJ.


Appellant’s first assignment of error argues that he was unlawfully punished twice for the same wrongful use of cocaine in violation of United States v. Pierce, 27 M.J. 367 (C.M.A. 1989).  We agree.

Facts


On 3 September 1997, appellant was punished under Article 15, UCMJ, for wrongfully using cocaine at or near Fort Gordon, Georgia, “between on or about 19 June 1997 [sic].”  As punishment, he was reduced from sergeant (E5) to specialist (E4) and forfeited $697.00 pay per month for two months.

The military judge convicted appellant, in Specification 1 of Charge I, of wrongfully using cocaine at or near Fort Gordon, Georgia, “between on or about 12 June 1997 and 19 June 1997.”  Despite the ambiguity in the date listed on appellant’s Article 15, UCMJ, it is clear from the record of trial that Specification 1 of Charge I involved the same use of cocaine.  Appellant’s company commander testified about appellant’s prior punishment for the same cocaine use as charged in Specification 1 of Charge I.  The trial defense counsel offered, and the military judge admitted, a copy of the 1997 Article 15, UCMJ proceedings, into evidence without objection by the government.

The trial defense counsel stated in his sentencing argument:  “Your Honor, consider also that, in addition, he has received an Article 15 in June ’97 [sic] for the charged offense.”  Nowhere in the record of trial does anyone mention the Pierce case or the required credit calculations imposed by it.  When the military judge announced the sentence, he made no mention whatsoever of crediting appellant for his prior punishment under Article 15, UCMJ, for the cocaine use charged in Specification 1 of Charge I.

Neither the staff judge advocate’s recommendation under Rule for Courts-Martial 1106 nor appellant’s clemency matters mention the previous punishment under Article 15, UCMJ, for the cocaine use in Specification 1 of Charge I, or any requirement to apply a sentence credit under Pierce.

Discussion


Article 15, UCMJ, provides that nonjudicial punishment for a serious offense does not bar a subsequent court-martial for the same offense but that the prior punishment, if raised by the accused at trial, “shall be considered” in determining the appropriate court-martial punishment.  UCMJ art. 15(f).  Convening a court-martial for charges previously punished under Article 15, UCMJ, is intended to be used “in rare cases” only.  Pierce, 27 M.J. at 369 (emphasis added).  “[I]n these rare cases, an accused must be given complete credit for any and all nonjudicial punishment suffered:  day-for-day, dollar-for-dollar, stripe-for-stripe.”  Id.  In judge-alone Pierce cases, the military judge must state on the record the specific Pierce credit awarded for the prior punishment.  United States v. Gammons, 51 M.J. 169, 184 (1999).


In this case, the record does not indicate that the defense counsel, trial counsel, military judge, staff judge advocate, or convening authority was aware of the very specific requirements of Pierce.  Appellate government and appellate defense counsel both suggest that we moot the Pierce credit issue by dismissing Specification 1 of Charge I.  Given the difficulty in this case of adjusting appellant’s approved sentence to assure that he was not punished twice for the same offense, we will accept this suggestion.


Appellant’s second assignment of error alleges errors in the staff judge advocate’s post-trial recommendation.  Applying a Wheelus analysis, we find appellant is not entitled to relief.  United States v. Wheelus, 49 M.J. 283, 288 (1998).  Appellant’s third assignment of error raised an error in the promulgating order that has since been corrected.  We find no merit in appellant’s fourth assignment of error that a bad-conduct discharge is inappropriately severe under the facts of this case.

The finding of guilty of Specification 1 of Charge I is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the criteria in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge.

Senior Judge TOOMEY and Judge NOVAK concur.
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