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CAIRNS, Senior Judge:


At a fully contested general court-martial, a panel of officer and enlisted members convicted the appellant of wrongful distribution of a controlled substance (five specifications); wrongful introduction of a controlled substance with the intent to distribute; larceny; adultery; and obtaining services under false pretenses, in violation of Articles 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 912a, 921, and 934 [hereinafter, UCMJ].  The convening authority approved the sentence consisting of a bad-conduct discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1.  

In his first assignment of error, the appellant challenges the legal and factual sufficiency of the evidence supporting the findings of guilty for two of the wrongful distribution specifications.  Based on our Article 66, UCMJ, review, we hold that the evidence presented was factually insufficient to support the findings of guilty of Specifications 1 and 2 of Charge I.  Accordingly, we will authorize a rehearing on sentence for the remaining findings of guilty.  

Facts

In September or early October 1995, the appellant met with his girlfriend, Dee; Dee’s friend, Ticia; and a man named Quintan.  Dee testified that Ticia was trying to establish a drug distribution business because she had connections to a drug dealer in New York City who wanted to open branch operations in upstate New York.  According to Dee’s testimony, the appellant initially expressed enthusiasm about the potential financial rewards associated with the proposed drug distributions.  Before any agreements regarding the proposal or the responsibilities of the various parties could be made, Dee departed the meeting because of a “heated” argument between Ticia and the appellant concerning who would head the operations.  Dee testified that, because she had departed, “I really don’t know what came up in the meeting.”  


On 10 October and 8 November 1995, Dee sold 47.14 grams and 7.29 grams of marijuana to undercover police officers.  Without mentioning any connection between the earlier meeting and these two drug transactions, Dee testified that Ticia had procured the marijuana from New York City.  The appellant, however, was on a field exercise at the time of the first sale and did not participate in either sale in any way.  Dee testified further that not only was the appellant not present during either sale, he neither knew about these sales nor had any financial stake in them.  


On 19 December 1995, Dee made another sale to Dale, an undercover police officer.  The evidence clearly demonstrated that the appellant, who was in Dee’s car during the transaction, knew Dee was selling drugs on this occasion.  In fact, Dee testified that the appellant accompanied her for protection.  On 3 January 1996, the appellant himself, while in the company of Dee and a confidential informant, distributed 100 dosage units of Lysergic Acid Diethylamide (LSD) to Dale.  About two weeks later, the appellant, by himself, sold 91.28 grams of marijuana to Dale.  As memorialized in an audio recording of the conversation between the appellant and the undercover police officer during this drug transaction, the appellant stated that Ticia was his “pack mule” who would “run whatever drugs [he] told her to run.”   

Discussion


At trial and on appeal, the government asserted that the appellant was vicariously liable for the wrongful distributions on 10 October and 8 November 1995 (Specifications 1 and 2 of Charge I) as either an aider and abettor or coconspirator.  The military judge instructed the members on both theories of criminal liability.  In accordance with Article 66, UCMJ, we have weighed the evidence of record while making allowances for not having personally observed the witnesses.  Based on the evidence of record, we conclude that the government failed to prove beyond a reasonable doubt that the appellant was either an aider and abettor or a coconspirator as to these two offenses.  United States v. Turner, 25 M.J. 324 (C.M.A. 1987).


The evidence falls far short of supporting the theory that the appellant knowingly and willfully participated as an aider or abettor in the drug distributions of 10 October and 8 November 1995, “as something he wishe[d] to bring about.”
  There is no direct evidence, and only speculative circumstantial evidence, that he aided or abetted in any manner in those crimes.  We specifically reject the government’s argument that the appellant’s initial enthusiasm during the “organizational” meeting, without more, constituted the encouragement necessary for aiding and abetting.


Likewise, we are not satisfied beyond a reasonable doubt that the appellant had entered into a conspiracy to distribute drugs before Dee sold to the undercover agents on 10 October and 8 November 1995.  The government asserts that the appellant’s own words captured on audio tape during the last deal indicate a long-existing business relationship with Ticia.  In fact, the appellant’s taped words do not specify how long he and Ticia had been associated in dealing drugs.  One may speculate, as the government does in its brief, that the relationship began at the initial meeting, but the evidence does not establish that as a fact.  Although the truth may be that the appellant and Ticia reached an agreement at the first meeting after Dee departed, the evidence only indicates that as one possibility among others, including the possibility that the appellant and Ticia did not reach an agreement until after Dee completed the first two transactions.  Although we agree that the evidence establishes that the appellant at some time became a part of a conspiracy with Dee and Ticia, the record fails to establish when the agreement was formed.  We refuse to impute guilt based on speculation and possibilities.  The government had the burden to establish the existence of the conspiracy before invoking vicarious liability of coconspirators as its theory of the appellant’s guilt.  In this case, the government’s proof simply failed on this point.


The sentence imposed by the members reflects the seriousness with which they viewed the appellant’s misconduct.  Although we are confident the severity of their sentence was based primarily on the appellant’s drug dealings, we are unable, on the basis of the entire record, to conclude what the sentence would have been had the members found the appellant not guilty of the specifications we will set aside.  Therefore, under the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we must authorize a rehearing on sentence. 


We have carefully considered the other assignments of error and Grostefon
 matters personally submitted by the appellant.  They do not warrant relief.


The findings of guilty of Specifications 1 and 2 of Charge I are set aside and Specifications 1 and 2 of Charge I are dismissed.  The remaining findings of guilty are affirmed.  The sentence is set aside.  A rehearing on the sentence may be ordered by the same or a different convening authority.  


Judges Kaplan and Merck concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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