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MEMORANDUM OPINION
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BROWN, Judge:

At a fully contested general court-martial, a panel of officer and enlisted members convicted the appellant of cruelty and maltreatment (three specifications), rape, sodomy (three specifications), indecent assault, unlawful entry, fraternization, and kidnapping, in violation of Articles 93, 120, 125, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 893, 920, 925, and 934 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  The appellant received sixty-four days of credit toward his confinement.  


In reviewing this case under Article 66, UCMJ, we have examined the record of trial and considered the briefs submitted by the parties, as well as the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We heard oral argument on the second of three
 assignments of error, which was framed as follows:

THE EVIDENCE IS LEGALLY AND FACTUALLY INSUFFICIENT TO SUSTAIN A CONVICTION FOR INDECENT ASSAULT (SPECIFICATION 2 OF CHARGE III) WHEN PVT [I] COULD NOT EVEN TESTIFY THAT THE ACCUSED TOUCHED HER. 

We conclude that the evidence is legally and factually sufficient to sustain the conviction of indecent assault (Specification 2 of Charge III). 

Background

The charges against the appellant initially arose out of an Army Regulation (AR) 15-6 investigation concerning alleged improprieties committed by Sergeant First Class (SFC) Davis.  When the AR 15-6 investigating officer began to suspect criminal behavior, he referred the matter to the local Criminal Investigation Command (CID) office.

At the time of most of the charges, the appellant and SFC Davis were cadre members at the Darmstadt, Germany, Inprocessing Training Center (ITC).  The mission of the ITC was to “assist soldiers and families in transitioning into Europe.” Newly assigned soldiers, mostly in the ranks of specialist and below, processed through the ITC for approximately two to three weeks.  While attached to the ITC, unaccompanied soldiers lived in ITC barracks and engaged in orientation activities such as driver training, German “Headstart” language training, and unit inprocessing.  As the CID investigation developed, investigators interviewed numerous women soldiers who passed through the ITC while the appellant and SFC Davis were ITC cadre members.  The investigation ultimately led to the preferral and referral of court-martial charges against the appellant.

In the instant case, the panel convicted the appellant of offenses against six women soldiers.  In Specification 2 of Charge III, the government charged the appellant with the rape of Private E2 (PV2) I on or about 28 December 1996.  The panel found the appellant guilty of the lesser included offense of indecent assault.  We summarize below only the facts necessary to resolve the appellant’s second assignment of error.

FACTS

To have a complete picture of what transpired on the evening of 27 December and morning of 28 December 1996, we focus on the testimony and evidence pertaining to PV2 I and another victim, Private First Class (PFC) M. 

On the evening of 27 December 1996, PV2 I started, a bit early, to celebrate her 21st birthday, which was on 28 December.  The evening began at about 1900 hours when she and some friends, including PFC M, went to PFC Sepulveda’s room and drank some Alize, a 32 proof (16% alcohol) cognac.  Private I rapidly consumed over half a liter of Alize.  She did not immediately feel the effects of the alcohol, but began to notice the effects at about 2200 hours as the group adjourned to the Rainbow Club, located on the same kaserne.  At the Rainbow Club, PFC Sepulveda bought PV2 I two “Sex on the Beach” drinks, each containing approximately two shots, or ounces, of 48 proof (24%) liquor.  Private I then purchased and drank at least one more “Sex on the Beach” and one or more shots of tequila. 

Later that evening at the Rainbow Club at approximately 2300 hours, PV2 I and PFC M met the appellant and SFC Davis.  Private First Class M spoke to them first, then told PV2 I that the appellant and SFC Davis wanted to take both women out for a drink to celebrate PV2 I’s birthday.  Private I testified that, at first, she did not want to leave, but she changed her mind when she thought that PFC M was going to go by herself.  Private I testified that she only intended to be gone about an hour since she had friends still at the club who were going to wait for her.  Before leaving, PV2 I told her friends that she was going to use the phone to call her aunt and that she would be back.  She did this because the appellant and SFC Davis did not want anyone to know the four were leaving together.  As the two women left the club, PFC Sepulveda noticed that PFC M seemed to hold PV2 I while walking because the latter was “a little stumbly at the club.”  The two women waited outside by the appellant’s Chevrolet Blazer; the two men followed sometime thereafter.

Although the appellant and SFC Davis originally told the women that they would all go to a German club for a drink, the appellant and SFC Davis decided that they should not go because other ITC personnel might see the cadre with the two privates.  Instead, they drove to a gas station where they picked up a bottle of tequila and a bottle of gin.  They then drove some thirty minutes to the appellant’s barracks room in Babenhausen.  This was the first time PV2 I had ever left her Darmstadt kaserne since her arrival in Germany.  No one drank any alcohol during the ride to Babenhausen.

The four of them eventually went to the appellant’s barracks room on the second floor of his building.  Private I recalled that she climbed the stairs without assistance.  She accurately described the furnishings in the appellant’s barracks room.  Once inside, they all sat on the couch and toasted PV2 I’s birthday.  Private I drank at least three double shots of tequila from a drinking glass.  At some point during this time, the appellant left the room for thirty to forty-five minutes.  After the drinks, PV2 I felt very intoxicated.  Also at this point, her recollection of ensuing events became very sporadic and fuzzy.  She recalled lying back against the couch while thinking she would sleep for a second and then they would leave.  When she awoke, she found SFC Davis on top of her, having sex with her.  She does not remember what the appellant was doing at that time or if he was even present.  She recalled lying flat on the bed, while going in and out of consciousness frequently.  She awoke again to find SFC Davis sitting on her chest, placing his penis in her mouth.  She was “shocked” and didn’t want him to be doing this to her.  She thought that the appellant and PFC M were on the bed beside her.  

Private I next awoke during the early hours of the morning when it was still dark outside.  She got up, found her clothes, and at least partially dressed herself.  She recalled walking down the hall to the bathroom, returning to the appellant’s room, and engaging in a brief, unspecified argument with SFC Davis.  She believed that SFC Davis tried to calm her down, although she could not specify why she needed to be calmed down.  Sergeant First Class Davis then sat on the couch with her, undressed her again, and had sex with her again.  Thereafter, she passed out for the rest of the night and had no recollection of any events until she awoke the next morning.  When she awoke, she found the three others still asleep in the appellant’s room.  Private I had no recollection at all of engaging in any sexual activity with the appellant. 

After the others awoke, they got something to eat at a kebab stand in Babenhausen, then headed back to Darmstadt.  The men did not take the women back to the ITC barracks where they lived.  Instead, the appellant and SFC Davis dropped the women off behind the shoppette and left.

On cross-examination, PV2 I added to her testimony concerning her sexual activities with SFC Davis, indicating that at some point during intercourse, she remembered being on top of him.  She explained this by stating that “[w]hen you’re scared you’re willing to do anything, sir.”  She admitted that at the time, she “didn’t know what to do, and so [she] made it seem like [she] was enjoying it.”  She further conceded that the four laughed and had a good-natured conversation during breakfast the next morning.  Private I never filed a complaint.  She only came forward when, during questioning, CID explained the term “rape,” explained the effects of alcohol, and advised that she could have been too drunk to consent.  

On redirect examination, PV2 I reiterated that she did not remember the appellant “performing sex on” her.  When SFC Davis performed sex on her, she tried to move, “but everything was so dizzy.  Everything was spinning . . . .”    

Private First Class M’s testimony essentially corroborated PV2 I’s recollection regarding the meeting at the Rainbow Club and the trip to the appellant’s barracks room.  The only departures from PV2 I’s testimony were that PFC M indicated that PV2 I was drinking “Jack [Daniels] and Coke” and that PV2 I had told her friends that she was going to call her “mom” versus her “aunt.”

Once in the appellant’s barracks room, the testimony of PFC M and PV2 I diverge in minor respects.  For example, PFC M stated that the appellant left his room before the other three started drinking alcohol, but PV2 I recalled that they all toasted her birthday.  Private I recalled drinking three glasses of tequila, but PFC M recalled that PV2 I had four or five large drinks.  

From that point on, however, PFC M was able to fill in the lapses in PV2 I’s recollection, if not her consciousness.  She testified that PV2 I unbuttoned the first two buttons of her blouse.  Private First Class M said that SFC Davis and PV2 I slow-danced together, undressed each other, and began to have sex together on the bed.

While SFC Davis and PV2 I were having sex, the appellant returned to the room, at which time he noted, “[W]ow, they’re getting it on.”  The appellant and PFC M had some brandy, began to kiss, and engaged in sexual intercourse on the couch.  Private First Class M testified that she did not want to have sex with the appellant, but she did not say anything to him, nor did he say anything to her.  She testified, “Then Davis and [PV2 I] were still on the bed having sex, and Sergeant Fuller and I were on the couch.  And then [the appellant] looked over at Davis and said, ‘You’ve gotta get some of this.’  And they switched.”  Next, PFC M said she “felt Fuller get off me, then I looked up and I saw Sergeant Davis.”

At the time of the switch, PV2 I was naked.  The room lights were off and candles provided some light.  Private First Class M recalled that, at one point, she looked over at PV2 I to see if she was okay.  She saw PV2 I laying on her stomach on the bed with the appellant on top of PV2 I, thrusting into her.  Although she could not observe actual penetration, PFC M believed that the appellant was engaging in vaginal intercourse with PV2 I.  Private I’s face was turned toward PFC M; her eyes were open.  According to PFC M, PV2 I did not kiss, embrace, or encourage the appellant.  She was “just lying there.”  Private First Class M did not hear the appellant and PV2 I exchange any words—he asked no verbal permission; she gave no verbal consent.  At some later point, the men switched back to their original partners.  During this third and last encounter, the appellant engaged in anal sodomy with PFC M (Specification 1 of Charge IV).  

Colonel (COL) Ronald Hicks, an internist with considerable psychiatric training (one oral examination short of certification), was qualified by the military judge as an expert on the effects of alcohol on the human body.  Posed with several hypotheticals by both the trial counsel and the trial defense counsel, COL Hicks rendered his expert opinion on the approximate blood/alcohol levels of PV2 I and PFC M at various times on the night of 27-28 December 1996.  Because there were so many parameters and unknowns, his calculations understandably ranged widely.  His attempts to reconcile the probable cognitive abilities and motor functions of PV2 I with her observed behavior seemed no more instructive. 

Colonel Hicks, however, did explain that there was no correlation between unconsciousness (lack of cognitive functioning) and a “blackout” (the inability to “record” or remember what transpired).  One could offer resistance, speak, and appear competent, yet simply not remember due to an alcohol “blackout.”  On redirect, COL Hicks testified that if one person is performing sex acts on another person who is not moving, the fact that the second person had her eyes open “really doesn’t indicate anything to [him].”  He went on to explain, “people can be absolutely, completely comatose and have their eyes open, and I’ve dealt with people because of alcohol and/or other circumstances, whether it be head trauma or other drugs, in which they will not respond to any stimuli and yet their eyes are staring straight ahead and are open.”


At trial, the only statements from the appellant regarding PV2 I came via the testimony of CID Special Agent (SA) Wilkey, who had interviewed the appellant concerning some of the allegations against him.  During the interview, SA Wilkey indicated to the appellant that PFC M made the allegations of rape and sodomy against him.  The appellant became angry, saying, “I want to settle this right now!”  He wanted SFC Davis, PFC M, PV2 I, and him to talk together in a room and “we’ll square this away.”  Special Agent Wilkey emphasized several times during the interview that no such meeting would occur. 

Concerning the evening in question, the appellant told SA Wilkey, “Well, first of all yeah we saw them at the Rainbow Club; we talked to them at the Rainbow Club; but after that that’s it.  They never got in my truck.  I never took them out to Babenhausen.  We never had sex with them, and I didn’t rape either one of them.”  The appellant again began to complain about PV2 I.  Special Agent Wilkey found it odd that the appellant kept coming back to the subject of PV2 I when it was PFC M who made the allegations.  Special Agent Wilkey testified that the appellant said that PV2 I and PFC M were drunk at the Rainbow Club.

DISCUSSION

Under our Article 66(c), UCMJ, mandate, this court “may affirm only such findings of guilty . . . as [we] find[] correct in law and fact and detemine[], on the basis of the entire record, should be approved.”  

The test for legal sufficiency of the evidence is “whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324 (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  When testing for legal sufficiency, “this [c]ourt is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  We have little hesitancy in concluding that the evidence in this case is legally sufficient for conviction.

The appellant asserts on appeal that we cannot sustain the indecent assault conviction because PV2 I could not testify that the appellant touched her.  Although PV2 I did not (and could not) testify about the alleged rape, PFC M certainly could and did.  

Private First Class M’s uncontroverted testimony established each essential element of indecent assault.  Although PFC M did not observe and, therefore, could not testify to the vaginal penetration necessary to establish rape, her testimony clearly established the unauthorized touching of PV2 I by the appellant, done with the requisite sexual intent.  Additionally, PFC M testified that, from several feet away, she heard no words exchanged between PV2 I and the appellant and that PV2 I was motionless and unresponsive to the appellant’s thrusts.  Special Agent Wilkey testified that the appellant said that PV2 I was drunk at the Rainbow Club.  Private First Class M and PV2 I testified that SFC Davis purchased two bottles of alcoholic beverages enroute to Babenhausen and that PV2 I consumed at least three double shots of tequila in the appellant’s room.  Considered in a light most favorable to the prosecution, a reasonable fact finder could have found beyond a reasonable doubt that the appellant sexually touched PV2 I without her consent and that PV2 I was incapable of consenting due to intoxication, unconsciousness, sleep, or a combination thereof.

The military judge also instructed the panel on the “mistake of fact” defense, which is specifically recognized in Rule for Courts-Martial 916(j) [hereinafter R.C.M.].  Once this defense has been raised by the evidence, the burden is on the government to prove beyond a reasonable doubt that the defense did not exist.  See R.C.M. 916(b).  Considered in a light most favorable to the prosecution, a reasonable fact finder could have found beyond a reasonable doubt that the appellant did not have an honest, mistaken, and reasonable belief that PV2 I consented to appellant’s acts. 

In applying Jackson, Turner, and Blocker, supra, we find that the evidence in this case is legally sufficient to sustain the appellant’s conviction for the indecent assault of PV2 I.  We next turn to our analysis of the factual sufficiency of the evidence.  

The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is itself convinced of the appellant’s guilt beyond a reasonable doubt.  Turner, 25 M.J. at 325.

Every determination of factual sufficiency is, by its very nature, unique.  Challenges to factual sufficiency generally fall into two categories.  First, the appellant can allege to this court that, as a threshold question, there is not enough evidence to establish each element of the offense beyond a reasonable doubt.  To draw a hypothetical example from this case (that clearly is not before our court), we might agree that there was insufficient evidence of penetration to establish the rape of PV2 I.  Such factual sufficiency challenges focus on the failure of the government to produce, and the record to reflect, the quantum and quality of evidence to establish an element of the offense beyond a reasonable doubt, even if that evidence goes unrebutted. 

The second type of challenge to factual sufficiency involves conflicting testimony or evidence that, because of the factual dispute, causes the government to fail to meet its burden of proving each element beyond a reasonable doubt.  This type of factual dispute is common in sexual assault cases when testimony reveals two competing versions or interpretations of events.  See, e.g., United States v. Lauture, 46 M.J. 794 (Army Ct. Crim. App. 1997); United States v. Pierce, 40 M.J. 601 (A.C.M.R. 1994).  Such factual disputes can exist even if the appellant did not testify at trial.
  See Lauture, 46 M.J. at 797; Pierce, 40 M.J. at 604-05.

In the present case, while looking at all the evidence, we essentially must evaluate the first type of factual sufficiency challenge.  As noted in our previous discussion of legal sufficiency, PFC M and PV2 I provided the only testimony of what transpired in the appellant’s barracks room in Babenhausen.  Only PFC M could testify about the appellant’s alleged rape of PV2 I.  Thus, while examining the entire record, we essentially must evaluate the testimony of PFC M to determine what transpired in the room.  We can also look to the testimony of COL Hicks for help in interpreting PFC M’s observations of PV2 I during the latter’s encounter with the appellant.

After making allowances for not having personally observed the witnesses, we find PFC M to be a very credible witness.  We are persuaded of her credibility because of her candor during her testimony.  On direct examination, PFC M admitted that when the appellant asked her if she had ever engaged in anal intercourse, she did not remember how she responded.  She never expressed any lack of consent.  She testified that when the anal intercourse began to hurt her, she twisted away and the appellant stopped.  During cross-examination, PFC M also admitted that she and the appellant had vaginal intercourse with her permission and that she could have said “no.”  This candor led, in large part, to the military judge’s findings of not guilty to the rape specification involving PFC M (Specification 1 of Charge III) and to the forcible aspect of the anal sodomy with PFC M (Specification 1 of Charge IV), pursuant to a defense motion for a finding of not guilty.  At the same time, the panel convicted the appellant of cruelty, maltreatment, and sexual harassment of PFC M (Specification 1 of Charge II), and consensual anal sodomy with PFC M (Speci-fication 1 of Charge IV), evidencing the panel’s belief in PFC M’s credibility.  Like the panel of officers and enlisted members, we find PFC M to be credible.  We also find that PFC M had sufficient ability to observe the appellant’s assault on PV2 I and to observe PV2 I’s behavior during the assault.  Based on PFC M’s uncontro-verted testimony and the evidence presented regarding the amount of alcohol that PV2 I consumed, we are convinced beyond a reasonable doubt that the government established each essential element of the appellant’s indecent assault of PV2 I.

Concerning the mistake of fact defense, we find it implausible that the appellant could have had an honest and mistaken belief that PV2 I consented to his sexual assault.  The appellant was simply a sexual predator who took advantage of an intoxicated woman.  The appellant knew that PV2 I was drunk at the Rainbow Club and that SFC Davis purchased more liquor enroute to Babenhausen.  After having sexual intercourse with PFC M, the appellant suggested to SFC Davis that they switch partners.  Without either asking PV2 I or communicating with her, the appellant began sexually touching her.  During the contact, PV2 I laid motionless on her stomach, unresponsive to the appellant’s touch.  Nothing that PV2 I did suggested to the appellant that she wanted or consented to be touched by him.  Finally, even if the appellant had an honest and mistaken belief concerning PV2 I’s consent, we are convinced beyond a reasonable doubt that, under the circumstances of this case, any such belief on the part of the appellant was entirely unreasonable.  

Viewing all the evidence of record, we are convinced that the great weight of the evidence proved the appellant guilty beyond a reasonable doubt.  On balance, the government’s case was convincingly strong, and the defense’s case was unpersuasive and weak.  

We have considered the other two assignments of error and find that the military judge properly resolved each issue at trial.  The matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), merit no comment or relief.   


The findings of guilty and the sentence are affirmed.


Judge KAPLAN and Judge MERCK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The convictions for indecent assault and unlawful entry were lesser included offenses of the charged offenses of rape (Article 120, UCMJ) and burglary (Article 129, UCMJ), respectively.  The military judge dismissed one specification of cruelty and maltreatment (Article 93, UCMJ) prior to pleas and dismissed one specification each of rape and indecent exposure (Articles 120 and 134, UCMJ, respectively) prior to findings.  The panel acquitted the appellant of one specification each of attempted rape, cruelty and maltreatment, rape, and obstruction of justice (Articles 80, 93, 120, and 134, UCMJ). 





� The other two assignments of error are:





[I]





THE MILITARY JUDGE ABUSED HIS DISCRETION WHEN HE ALLOWED THE ALLEGED VICTIMS TO SIT IN THE COURTROOM AND CRY DURING FINDINGS ARGUMENTS, THEREBY INFLAMING THE PASSIONS OF THE PANEL AND DEPRIVING SGT FULLER OF A FAIR SENTENCING PROCEEDING.





III





THE MILITARY JUDGE ERRED WHEN HE FAILED TO ORDER THE GOVERNMENT TO PROVIDE A VERBATIM TRANSCRIPT OF PVT [I]’S TESTIMONY IN THE COMPANION CASE OF U.S. v. DAVIS[,] THEREBY PREVENTING THE DEFENSE FROM CONDUCTING A PROPER CROSS-EXAMINATION AND IMPEACHMENT OF PVT [I] AT SGT FULLER’S TRIAL.





� As always, “[w]e are mindful that the appellant’s choice not to testify cannot be held against him.”  Pierce, 40 M.J. at 605 n.4.   
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