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MEMORANDUM OPINION
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Per Curiam:

A military judge sitting as a special court-martial convicted appellant, pursuant to her pleas, of unauthorized absence (AWOL) (two specifications) and missing movement, in violation of Articles 86 and 87, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 887 [hereinafter UCMJ].  She was sentenced to a bad-conduct discharge, confinement for three months, forfeiture of $767.00 pay per month for three months and reduction to Private E1.  The convening authority reduced the confinement to sixty days, and approved the remainder of the sentence.  The case is before the court for review under Article 66, UCMJ.  

We agree with appellate counsel’s assertion that the staff judge advocate’s (SJA) post-trial recommendation (SJAR) has an inaccurate description of Specification 2 of Charge I and that the SJA erred by failing to accurately list all of the matters submitted by appellant’s trial defense counsel under the provisions of Rule for Courts-Martial [hereinafter R.C.M.] 1105.  We also agree with appellate counsel that a new SJAR and initial action is warranted. 
Appellant was found guilty of Specification 2 of Charge I in accordance with her plea of AWOL from on or about 8 October 2003 to on or about 6 November 2003, and not guilty of the words, “and with intent to avoid field exercises.”  The SJAR states appellant was found guilty of Specification 2 of Charge I, which is described as follows, “O/a 8 Oct 03, without authority, and with intent to avoid field exercises, absent herself from her unit . . . and did remain so absent until on or about 6 Nov 03. ”  (Emphasis added).  

Appellant and his defense counsel filed no objection to this SJAR error.  See R.C.M. 1105 and 1106(f)(4).  Unless indicated otherwise in his action, a convening authority approves the findings as stated in his SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The convening authority’s purported approval of more aggravated findings than announced at appellant’s trial is a nullity.  Id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  

Appellant’s trial defense counsel submitted under R.C.M. 1105 a memorandum listing five enclosed letters, and those same five letters were attached to the defense counsel’s memorandum.  There was no statement or letter from appellant listed as an enclosure or attached to the defense counsel’s R.C.M. 1105 memorandum.

The SJA’s addendum to the SJAR lists as an enclosure “Defense Counsel Submissions” without describing or specifically listing the defense counsel’s memorandum or its enclosures.  A memorandum addressed to appellant and signed by the convening authority states, “I personally reviewed and considered all post-trial matters submitted by you and your defense counsel before taking action in this case.”  The convening authority’s memorandum lists the enclosures including, “Accused’s Statement (date not annotated).”  There is no post-trial statement from appellant in the allied papers.  

Article 60, UCMJ, and R.C.M. 1107 require the convening authority to consider clemency materials submitted by the accused pursuant to R.C.M. 1105 and 1106.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989) (citing United States v. Siders, 15 M.J. 272, 273 (C.M.A. 1983)).  Accordingly, “this court will not ‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988)).
In Craig, the SJAR expressly stated that the clemency materials were attached at “TAB A,” but the recommendation in the record contained no attachments identified as TAB A.  Craig, 28 M.J. at 323.  The present case is factually similar to Craig.  Under these circumstances, we are not confident about what R.C.M. 1105 matters the convening authority considered or whether appellant submitted any statement for the convening authority’s consideration.  UCMJ art. 60(c)(2); United States v. Wheelus, 49 M.J. 283, 289 (C.A.A.F. 1998); see also United States v. Sanchez, 54 M.J. 874, 876 (Army Ct. Crim. App. 2001).  
Our review of “the findings and sentence as approved by the convening authority” under Article 66(c), UCMJ, cannot yet proceed because appellant’s case is not yet ripe for our review.  We will return this case for clarification of the ambiguous findings and to clarify the record about what matters the convening authority considered prior to taking initial action.  See Diaz, 40 M.J. at 345; R.C.M. 1107(g).  In any event, we agree with the parties that a new SJAR and initial action is an appropriate remedy in this case.  See United States v. Fagan, 59 M.J. 238, 244 (C.A.A.F. 2004). 
The convening authority’s initial action, dated 26 March 2004, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.     
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