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MEMORANDUM OPINION

-----------------------------------------
MERCK, Judge:


Contrary to his pleas, the appellant was found guilty
 by a general court-martial composed of officer and enlisted members of attempted larceny (two specifications); conspiracy to commit forgery, larceny, and making and uttering checks without sufficient funds; larceny (eleven specifications); forgery (six specifications); and delivering checks without sufficient funds (five specifications), in violation of Articles 80, 81, 121, 123, and 123a, Uniform Code of Military Justice, 10 U.S. C. §§ 880, 881, 921, 923, and 923a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three years, forfeiture of all pay and allowances, reduction to Private E1, and to pay the United States a fine of $20,000.00 and to serve an additional ten years confinement if the fine is not paid.  


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s six assignments of error, the government’s reply thereto, and the matter personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  Three of the appellant’s assertions warrant comment.  They are that: (1)  his trial defense counsel was ineffective; (2)  the staff judge advocate’s recommendation contained multiple errors; and (3)  application of Articles 57(a) and 58b, UCMJ to his case violates the ex post facto clause of the Constitution.  We find that the appellant’s second and third claims of error have merit.  While we reject his claim of ineffective assistance of counsel, the claim warrants discussion.

Although not raised as an assignment or error, we note that the government charged the appellant with the theft of military property (Gortex jacket and Corporal (CPL) Keith Chevalier’s military identification card) in Specification 1 of Charge III and the theft of CPL Chevalier’s driver’s license in Specification 2 of Charge III.  The articles were taken contemporaneously.  We will consolidate these specifications and grant appropriate relief.  Manual for Courts-Martial, United States, (1995 ed.)  Part IV, para. 46c (1)(h)(ii).







FACTS


In January 1996 the appellant and his co-conspirator began their approximately two week log crime spree with the theft of CPL Chevalier’s military issue Gortex jacket from a motor pool at Fort Drum, New York.  In the pocket of the jacket were CPL Chevalier’s military identification card and his Rhode Island driver’s license.  The appellant, who physically resembled this victim, took these items of identification and was able to remove approximately $4,900.00 from CPL Chevalier and his wife’s joint checking and savings account.  The appellant also opened a new checking account in CPL Chevalier’s name.  The appellant and his co-conspirator went into numerous stores and purchased items with the starter checks he received from the bank knowing the money to cover these checks was not in the account.  Additionally, the appellant would apply for credit cards in CPL Chevalier’s name at various stores, sometimes successfully, and purchase numerous items using the false pretense that he was CPL Chevalier.  The total value of items stolen was approximately $11,000.00.  

DISCUSSION

I.  Ineffective Assistance of Counsel
A determination of effective assistance of counsel is a mixed question of law and fact.  The final determination of whether the representation by counsel was deficient, and if so, whether it was prejudicial are questions of law reviewed de novo.  United States v. Wean, 45 M.J. 461, 463 (1997)(citing Buenoano v. Singletary, 74 F.3d 1078, 1083 (11th Cir. 1996)).
 

A military accused has the right to competent counsel during the pretrial, trial, and post-trial stages of his court-martial.  United States v. Hicks, 47 M.J. 90, 92 (1997) cert. denied 522 U.S. 1051 (1998)(citing United States v. Carter, 40 M.J. 102, 105 (C.M.A. 1994)).  Counsel is presumed competent.  United States v. Calhoun, 49 M.J. 485, 489 (1998);United States v. Grant, 49 M.J. 295, 298 (1998) cert. denied ___ U.S. ___, 119 S. Ct. 1344 (1999)(citing United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987));; United States v. Gibson, 46 M.J. 77, 78 (1997) (citing Strickland v. Washington, 466 U.S. 668, 689 (1984)).  In order to determine if counsel provided ineffective assistance, the Supreme Court in Strickland, 466 U.S. at 687, adopted a two-pronged test:

First, the [appellant] must show that the counsel’s performance was deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the “counsel” guaranteed the [appellant] by the Sixth Amendment.  Second, the [appellant] must show that the deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as to deprive the [appellant] of a fair trial, a trial whose result is reliable.

 See also Lockhart v. Fretwell, 506 U.S. 364 (1993); Scott, 24 M.J. at 188 (U.S. Court of Military Appeals adopted the two-pronged test established in Strickland when evaluating claims of ineffective assistance of counsel.); United States v. Clark, 49 M.J. 98 (1998); United States v. Young, ___ M.J. ___, slip op. at 8 (Army Ct. Crim. App. 26 Apr. 1999).

Appellate courts will give due deference to the strategic and tactical decisions made at trial by defense counsel.  United States v. Morgan, 37 M.J. 407, 410 (C.M.A. 1993)(citing United States v. Rivas, 3 M.J. 282, 289 (C.M.A. 1977)); United States v. Walters, 42 M.J. 760, 763 (Army Ct. Crim. App. 1995).  Courts should “eliminate the distorting effects of hindsight” before seeking to evaluate the performance of counsel at the time of trial.  Strickland, 466 U.S at 689.  Assuming counsel’s performance was deficient, the test for prejudice regarding findings “is whether there is a reasonable probability that, absent the errors, the factfinder would have had a reasonable doubt respecting guilt.”  Scott 24 M.J. at 189 (quoting with approval Strickland 466 U.S. at 695.); see also United States v. Marshall, 45 M.J. 268, 270 (1996).


In support of the appellant’s claim,
 appellate defense counsel provided the following: (1) an affidavit from the appellant, dated 15 May 1998; (2) an affidavit from the appellant’s father, dated 26 May 1998; and (3) an affidavit from the appellant’s mother, dated 25 May 1998.  See Clark, 49 M.J. at 100 (citing United States v. Lewis, 42 M.J. 1, 6 (1995)), for a holding that when an appellant makes claims of ineffectiveness of counsel, which, if left unrebutted, would entitle him to relief as a matter of law, the government must respond to the allegation.  Also, in accordance with the principles announced in United States v. Ginn,  47 M.J. 236, 248 (1997), we must determine whether the claims of ineffectiveness can be resolved without recourse to a post-trial evidentiary hearing.
  See also United States v. Stuart, 50 M.J. 72, 73 (1999).  Applying Ginn’s principles, considering the three affidavits submitted by the appellant, the four affidavits submitted by the appellee, the record of trial, and its allied papers, we are able to decide the ineffective assistance of counsel allegations without recourse to further proceedings.

A.  Defense Counsel Admitted Appellant’s Guilt After Appellant Plead Not Guilty and Failed to Test the Government’s Evidence.

In support of these allegations, the appellant in his brief asserts that his trial defense counsel was deficient in his representation when:  (1)  he declared in his opening statement,  “Now my client has made some mistakes, and you’re going to hear a lot of things over the next few days.  But the reason we’re here is because the Government has to prove everything beyond a reasonable doubt—every element of every offense[;]”  (2)  he only cross-examined two of the government’s twelve witnesses; (3)  he did not object to the admissibility of many of the prosecution exhibits; and (4)  during findings argument he conceded that the prosecution had proved its case and essentially made a plea for leniency in his findings argument.  


We find these assertions to be without merit.  A criminal defendant has certain protected decisions that he must make, even if his counsel believes that the client is strategically or tactically wrong, they include:  (1) what plea to enter; (2) whether to accept a plea agreement; (3) whether to waive jury trial; (4) whether to testify in his or her own behalf; (5) whether to appeal, United States v. MaCulloch, 40 M.J. 236, 239 (C.M.A. 1994); see also Army Reg. 27-26, Rules of Professional Conduct for Lawyers  app. B, (May 1, 1992); ABA Standards for Criminal Justice, Prosecution Function and Defense Function standard 4-5.2(a), (3 ed. 1993); (6) whether to be present at trial, Illinois v. Allen, 397 U.S. 337, 342-43  (1970)(citing Snyder v. Massachusetts, 291 U.S. 97, 106 (1934)(Cardozo, J.)); and (7) whether to represent himself, Faretti v. California, 422 U.S. 806 (1975).  

A trial defense counsel is responsible for all strategic and tactical decisions, after consultation with the accused where feasible and appropriate.  See ABA  Standards For Criminal Justice, standard 4-5.2(b) (3d ed. 1993).  Whether those decisions amount to ineffective assistance of counsel will be determined by the standard enunciated in Strickland.  In deciding the reasonableness of counsel’s challenged conduct in a particular case, his conduct will be viewed as of the time of the conduct.  “[S]trategic choices made after through investigation of law and facts relevant to plausible options are virtually unchallengeable.” Strickland, 466 U.S. at 690.  “The reasonableness of counsel’s actions may be determined or substantially influenced by the defendant’s own statements or actions.”  Id. at 691.  


In this case the defense counsel was faced with a daunting task.  The appellant was charged with forty-one allegations of misconduct.  The appellant made oral admissions to a victim, CPL Chevalier; his chain of command; and rendered a written confession detailing his illegal conduct to the police.  Additionally, his confession and admissions were corroborated by physical, and scientific evidence.  The defense counsel’s strategy, which is obvious from the record, was to test the government’s ability to produce the witnesses and evidence necessary to prove the appellant’s guilt; and, if the government was successful, to portray the appellant as a young, immature soldier who did not understand the severity of his crimes and lay the ground work for a lenient sentence during findings.  See United States v. Johnson, 43 M.J. 192 (1995).


This strategy resulted in the government being forced to ask for dismissal of five specifications and a part of a sixth specification prior to assembly of the court.
  Government Appellate Exhibit XIII-109.  Trial defense counsel revealed his strategy during voir dire when he reminded the court members that the burden was on the prosecution to prove each and every element of an offense beyond a reasonable doubt, and asked the court members if they would consider a fine if the appellant was convicted.  

Once the government produced the witnesses to lay the foundations for a myriad of documentary evidence, defense counsel attempted to implement the second prong of his strategy.  In view of the overwhelming evidence of his client’s guilt, he only conducted a limited cross examination of two of the government’s witnesses to show that the appellant was encouraged by careless bank tellers and sales people.  Government Appellate Exhibits XII-109; XIII-110.  During findings argument, the trial defense counsel reminded members, inter alia, of the following:  “[M]y client has done some very bad things.  He knows that.  He admitted them to the investigator[,]” and “no one was out of money” as a result of his actions.


The record of trial, the allied papers, and the affidavits submitted by the appellant are devoid of any indication that the appellant objected to this strategy. The Strickland standard adopted by the military requires an appellant to prove that defense counsel committed errors which unreasonably contravened “prevailing professional norms” and caused actual prejudice to the appellant.  Scott, 24 M.J. at 188-189; Clark, 49 M.J. at 100;  see also Wean, 45 M.J at 464 (holding that trial defense counsel’s admission of his client’s guilt during sentencing argument was directly contrary to client’s insistence of innocence and resulted in the court finding that he had provided ineffective representation).  The appellant has failed to meet his burden.  He has shown neither unprofessional performance nor prejudice resulting therefrom.  Ginn, 47 M.J. at 248 (first, second, and fourth principle).

B.  Trial Defense Counsel Sentencing Argument


The appellant in his brief avers that his defense counsel argued for a sentence more severe than trial counsel sought.  In his affidavit, the appellant states the following: 

[My trial defense counsel] asked me and my parents if it was alright for him to ask for a fine.  [He] did not specify a dollar amount when he asked us this question.  [He] did not inform us that he was going to ask the court to include a condition if the fine was not paid in a specified period of time.  Additionally, [he] did not tell me or my parents that he was going to ask the court to confine me for a period of 1 month for every $1,000 stolen, which would total 16 months.

During his unsworn statement the appellant, inter alia, said, “[I] just want a chance to–to (sic) pay back the people that [I] did wrong [;] . . . [I don’t] want to go to prison [;] [I] want to go home.”

Trial counsel argued that an appropriate sentence would be a punitive discharge, substantial confinement, forfeiture of pay and allowances, and reduction to Private E1.  Trial counsel urged the court members not to impose a fine.  He argued, “[T]hat’s not sending a strong enough message.  It’s not enough deterrence to deter future misconduct.”  In contrast, the trial defense counsel argued for sixteen months of confinement, no discharge, and a $10,000.00 fine and lengthy confinement if he did not pay the fine.  


We reject appellant’s claims of ineffectiveness.  Although not agreeing on the details of what was discussed, the affidavits submitted by the appellant’s parents and the appellant do agree that the trial defense counsel did discuss his sentencing argument with them.  Although the appellant did not want to go to jail, he apparently realized the likelihood of a jail term when he offered to enter into a pretrial agreement with the government which included a three-year limitation on confinement.  Government Appellate Exhibits XII-109; XV-112; XIII-110.  It was strategically and tactically sound for trial defense counsel to attempt to limit the incarceration of his client by proposing a sentence of sixteen months confinement; payment of a $10,000.00 fine; and, only if the fine was not paid, additional substantial confinement.  United States v. Kibler, 43 M.J. 725, 730 (Army Ct. Crim. App. 1995), aff’d 46 M.J. 160 (1996), cert. denied, ___ U.S. ___, 118 S. Ct. 1200 (1998)(holding that the burden of rebutting the presumption of competence lies with the accused). 

Even if we were to assume deficient performance by the trial defense counsel, the appellant has failed to show prejudice.  In determining prejudice, the appellant “must show that there is a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. Strickland, 466 U.S. at 694.  “A reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Id.  In this case trial defense counsel executed a reasonable strategy based on the nature of the crimes of which the appellant was accused, the overwhelming evidence, and the desire of his client to limit confinement.  Ginn, 47 M.J. at 248 (first, second, and fourth principle).

II.  The Staff Judge Advocate’s Post-Trial Recommendation

The staff judge advocate’s recommendation erroneously informed the convening authority that the appellant was convicted of sixteen offenses
 that had been dismissed by the military judge.  Appellant and his defense counsel failed to identify or comment on these misstatements in the defense Rule for Courts-Martial 1105 and 1106 [hereinafter R.C.M.] submissions.  As this court has previously stated on numerous occasions, it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  

In United States v. Wheelus, 49 M.J. 283, 288 (1998), the following process was established for resolving claims associated with the post-trial review:  (1) the appellant must allege error to our court; (2) he must assert prejudice as a result of the error; and (3) he must show what he would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296, ___ (1999).  Because clemency is a highly discretionary function exercised by a convening authority, there is material prejudice to the substantial rights of the appellant if there is an error and the appellant “makes some colorable showing of possible prejudice.”  Wheelus, 49 M.J at 289 (citing with approval United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  

In this case, there is nothing in the recommendation or the defense submissions, which would have alerted the convening authority that the military judge had dismissed sixteen of the forty-one alleged offenses.  This information was directly relevant to the convening authority’s decision of whether to grant clemency to this appellant.  In our view this is a “colorable showing” of prejudice.  We will remedy this plain error by taking action in our decretal paragraph in accordance with R.C.M. 1106(d)(6).  Article 59(a), UCMJ.

III.  The Export Facto Application of Article 57(a) AND 58b UCMJ.

The government does not dispute the factual predicate described in the assignment of error and agrees that the application of Article 57(a) and 58b, UCMJ in appellant’s case violates the ex post facto clause of the Constitution.  We accept the government’s concession that appellant is within the class of persons entitled to protection under United States v. Gorski, 47 M.J. 370 (1997) and United States v. Underwood, 50 M.J. 271 (1999), and will grant relief.

The remaining allegations of error, to include those raised personally by the appellant pursuant to United States v. Grostefon, 12 M.J. 431, are without merit.  

Specification 1 and 2 of Charge III are consolidated by inserting in Specification 1 of Charge III the words, “and a Rhode Island driver’s license, of some value, the property of Corporal Keith Chevalier or the state of Rhode Island.”  The finding of guilty of Specification 1 of Charge III, as so amended, is affirmed.  The finding of guilty of Specification 2 of Charge III is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed. 

Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, reduction to Private E1, and to pay the United States a fine of $10,000.00 and to serve an additional confinement of five years if not paid. 

The Gorski issue and its remedy are administrative in nature and do not affect the approved sentence.  Collection of any forfeitures by operation of law, and any forfeitures and execution of the reduction in grade prior to the date of the convening authority’s action, are hereby declared to be without legal effect.  Any such forfeitures already collected from appellant, and any pay and allowances withheld because of premature reduction in grade, will be restored.  The Gorski issue is referred to The Judge Advocate General for appropriate disposition.  Accordingly, The Judge Advocate General will determine the amount of relief, if any, that is warranted, subject to any setoffs that may arise under law or regulations.  There is no requirement that this matter be returned to the court.

Senior Judge SQUIRES and Judge ECKER concur.







FOR THE COURT:

JOSEPH A. NEURAUTER







Clerk of Court

�  The “corrected” promulgating order is in error where it reflects that Specification 11 of Charge IV (as originally numbered) was dismissed and is in error where it reflects that Specifications 18 and 19 of Charge IV (as originally numbered) were not dismissed for failure to state an offense.  This court will issue a certificate of correction to rectify these errors in the promulgating order.





� THE TRIAL DEFENSE COUNSEL WAS INEFFECTIVE WHERE (1) HE ADMITTED APPELLANT’S GUILT AFTER APPELLANT PLEADED NOT GUILTY AND FAILED TO TEST THE GOVERNMENT’S EVIDENCE; (2) WHERE DEFENSE COUNSEL ARGUED FOR A SENTENCE THAT APPEARED TO BE MORE SEVERE THAN THE SENTENCE SOUGHT BY THE GOVERNMENT; AND (3) WHERE DEFENSE COUNSEL ARGUED FOR A SPECIFIC SENTENCE WHICH WAS CONTRARY TO APPELLANT’S EXPRESSED DESIRES AND ASSERTED THAT HE WAS SPEAKING FOR APPELLANT WITHOUT OBTAINING APPELLANT’S INFORMED CONSENT TO ARGUE FOR A SPECIFIC SENTENCE.





� Ginn, 47 M.J. at 248, provides the following principles for this court to apply in making the decision whether to order a post-trial evidentiary hearing:





First, if the facts alleged in the affidavit allege an error that would not result in relief even if any factual dispute were resolved in appellant’s favor, the claim may be rejected on that basis.





Second, if the affidavit does not set forth specific facts but consists instead of speculative or conclusory observations, the claim may be rejected on that basis.





Third, if the affidavit is factually adequate on its face to state a claim of legal error and the Government either does not contest the relevant facts or offers an affidavit that expressly agrees with those facts, the court can proceed to decide the legal issues on the basis of those uncontroverted facts.





Fourth, if the affidavit is factually adequate on its face but the appellate filings and the record as a whole “compellingly demonstrate” the improbability of those facts, the Court may discount those factual assertions and decide the legal issue.





Fifth, when an appellate claim of ineffective representation contradicts a matter within the record of a guilty plea, an appellate court may decide the issue on the basis of the appellate file and record (including the admissions made in the plea inquiry at trial and appellant’s expression of satisfaction with counsel at trial) unless the appellant sets forth facts that would rationally explain why he would have made such statements at trial but not upon appeal.





Sixth, the Court of Criminal Appeals is required to order a factfinding hearing only when the above-stated circumstances are not met.  In such circumstances the court must remand the case to the trial level for a DuBay proceeding.  During appellate review of the DuBay proceeding, the court may exercise its Article 66 fact-finding power and decide the legal issue.


				


� Upon the government’s motion to dismiss, the military judge dismissed Specifications 1 and 2 of Charge I (attempted larcenies), a portion of the Specification of Charge II (conspiracy to commit forgery, larceny, and uttering checks without sufficient funds), Specification 12 of Charge III (larceny), and Specifications 4 and 6 of Charge IV (forgery).  


�  Prior to assembly of the court, the military judge dismissed the following offenses: Specifications 1 and 2 of Charge I; a portion of the Specification of Charge II; Specification 12 of Charge III; and Specification 4 and 6 of Charge IV.  The flyer that went to the court members, Appellate Exhibit I, appropriately deleted the dismissed specifications and renumbered the remaining offenses. After presentation of the evidence on the merits, the military judge dismissed the following specifications as renumbered on the flyer: Specifications 6-8 and 10-17 of Charge IV.  
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