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MEMORANDUM OPINION

-----------------------------------------
BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of absence without leave (AWOL) (two specifications), fleeing from apprehension, false official statement, willful damage to military property, larceny (six specifications), and unlawful entry, in violation of Articles 86, 95, 107, 108, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 895, 907, 908, 921, and 934 [hereinafter UCMJ].  The military judge sentenced the appellant to a bad-conduct discharge, forfeiture of $591.00 pay per month for six months, and confinement for six months.  The convening authority, in approving the adjudged sentence, credited the appellant with seventy-seven days of confinement for pretrial confinement.

In this Article 66, UCMJ, appeal, the appellant alleges that the military judge erred in accepting the appellant’s plea of guilty to the offense of unlawful entry and that the military judge conducted an inadequate providence inquiry into other offenses.  We agree that the appellant was not provident to the unlawful entry offense, but otherwise find that there is no substantial basis in law or fact to disturb the remaining findings of guilty.  We will provide appropriate relief in our decretal paragraph.  

BACKGROUND


In his brief military career, the appellant seemed to commit his crimes in spurts.  During one such adventure, he went AWOL (Charge II, Specification 2) on 6 December 1998, but remained on post before his planned departure to California a few days later.  Looking for a place to stay, he decided to find a vacant room in the barracks of a unit scheduled to go to the field.  On 7 December 1998, he borrowed a pry bar from a nearby road crew and entered the barracks building.  There, he stole a set of keys from the Charge of Quarters desk (Charge VI, Specification 7).  The appellant said that he took the keys in an effort to “blend in” as he looked upstairs for a vacant room.  When he found a third floor room without a nameplate on the door, he used the pry bar in an attempt to force open the door.  Notwithstanding the lack of a nameplate, the appellant picked an occupied room (although no one was inside at the time).

While attempting to force entry, he caused minor damage to the door and door frame (Charge V, the Specification).  Another soldier interrupted the appellant before he could pry open the door.  That soldier escorted the appellant to the unit first sergeant’s office.  In an effort to conceal his AWOL status and attempted break in, the appellant made several false official statements to the first sergeant (Charge IV, the Specification).  In response to the first sergeant’s questions, the appellant gave a false name, said that he knew who lived in the room, and explained that he had left his keys and paperwork in the room.  The first sergeant, trying to help a soldier in trouble, took the appellant back to the same barracks room.  The first sergeant opened the door with a master key and saw a set of keys (belonging to the soldier who lived there) lying on the desk.  He asked the appellant if those were his keys.  The appellant lied, said yes, and stole the keys (Charge VI, Specification 6).  The first sergeant asked the appellant if his paperwork was in a locked wall locker.  The appellant again lied and said yes.  The first sergeant directed the appellant to come downstairs and stated that he would send the appellant to the battalion personnel administration center to clear up the paperwork issue.  While downstairs, the appellant used the bathroom and escaped through an open window.  He was apprehended at the post exchange the following day.  


Virtually all of the confusion at trial centered around the charge of attempted housebreaking, in violation of Article 80, UCMJ (Charge I, the Specification), to which the appellant initially pleaded guilty.  Although similar to unlawful entry (Article 134, UCMJ), the offense of housebreaking (Article 130, UCMJ) requires proof of an additional element:  “[t]hat the unlawful entry was made with the intent to commit a criminal offense therein.”  Compare Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 111b  [hereinafter MCM, 1998] with MCM, 1998, Part IV, para. 56b.  In this case, the appellant was charged with attempting to enter a barracks room unlawfully with the intent to commit larceny therein.  The stipulation of fact, entered into pursuant to the appellant’s offer to plead guilty, reflected the government’s theory that the appellant attempted to enter the barracks room unlawfully with the intent to steal something therefrom. 

The confusion surrounding this offense started early in the trial.  When announcing the general nature of the charges, the trial counsel erroneously referred to this offense as “attempted larceny,” rather than attempted housebreaking. 

During the providence inquiry, the military judge attempted to explain the elements of the offenses and to elicit the factual bases for the appellant’s pleas in chronological order in which the offense occurred.  This proved difficult because several offenses overlapped and intertwined.  When first discussing the larceny of keys from the barracks room, it became apparent that—notwithstanding what the stipulation of fact said—the appellant was only looking for a place to stay, not for something to steal.  It was not the appellant’s intent to steal anything when he tried to break into the room.  He only stole the keys from the barracks room to conform his acts to the story he told the first sergeant.  Based on his client’s testimony, the trial defense counsel requested a brief recess, after which he announced the appellant’s change of plea to the Specification of Charge I and Charge I:  “Not guilty, but guilty of the lesser-included offense of unlawful entry under Article 134” (emphasis added).  On the record, the appellant agreed with this plea,
 and the government agreed to remain bound by the terms of the pretrial agreement.

Thereafter, the military judge resumed his chronological inquiry into other charges.  When he later returned to the Specification of Charge I, the military judge inexplicably gave the appellant the elements of both unlawful entry and attempts under Articles 134 and 80, UCMJ, respectively.  Neither party objected.  Throughout this portion of the providence inquiry, the military judge continued to question the appellant on the offense of attempted unlawful entry.  The military judge pressed the appellant on whether his actions amounted to more than mere preparation and established that the unplanned interruption of the unlawful entry by the fellow soldier did not raise the defense of voluntary abandonment.  The military judge did not address whether, and under what theory, the appellant unlawfully entered the barracks room.  At the conclusion of the providence inquiry, the military judge convicted the appellant in accordance with his pleas as amended, including unlawful entry.

DISCUSSION

We agree with the appellant’s contention that the military judge should not have found the appellant guilty of unlawful entry.  Based on our review of the record, the military judge’s inquiry into that offense never did “make clear . . . whether the acts or the omissions of the accused constitute[d] the offense . . . to which he [pleaded] guilty.”  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 253 (1969).  

By continuing to focus his inquiry on attempted unlawful entry, even after the appellant entered a plea of guilty to unlawful entry, the military judge never discussed the appellant’s actual entry into the room as it related to the offense of unlawful entry.  Clearly, the appellant did not enter the room when he tried to pry open the door.  If, as the government argues on appeal, the “entry” occurred when the appellant entered the room under false pretenses after the first sergeant unlocked the door, the military judge should have explained this theory to the appellant.  As confused as we are by what transpired at trial, we doubt that the appellant was “convinced of, and [was] able to describe all the facts necessary to establish guilt.”  Rule for Courts-Martial 910(e) discussion.

In summary, the appellant raised matters during the providence inquiry that were inconsistent with his stipulation of fact and changed his plea mid-way through the providence inquiry.  Additionally, the military judge read the elements of and inquired into the wrong offense.  Given this confusion, we hold that the military judge erred in accepting the appellant’s plea of guilty to the unlawful entry offense.
 

We find no “‘substantial basis’ in law and fact for questioning the [remaining] guilty plea[s].”  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  Therefore, we find no merit in the appellant’s second assignment of error.


The findings of guilty to Charge I and its Specification, as amended, are set aside and Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), and the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge, forfeiture of $591.00 pay per month for five months, and confinement for five months.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We question, but need not decide, whether unlawful entry (Article 134, UCMJ) is truly a lesser included offense of attempted housebreaking (Article 80, UCMJ).  





� We realize that the appellant arguably was provident to attempted unlawful entry.  Considering the level of confusion during this Care inquiry, however, we do not believe the court should affirm a finding of guilty to that offense.  See UCMJ art. 66(c); see generally United States v. Claxton, 32 M.J. 159, 162 (C.M.A. 1991) (“If the Court of Military Review, in the interest of justice, determines that a certain finding or sentence should not be approved . . . the court need not approve such finding or sentence.”).  
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