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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.
CONN, Judge:


A military judge sitting as a general* court-martial convicted appellant, pursuant to his pleas, of possession of child pornography** in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, forfeiture of all pay and allowances, confinement for two years, and reduction to Private E1.  In accordance with the terms of a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for ten months, forfeiture of all pay and allowances, and reduction to Private E1.  
Appellant asserts, and we agree, the convening authority erred by failing to act upon or state the reasons for denial of appellant’s request for deferment of forfeitures.  We also conclude appellant has demonstrated a “colorable showing of possible prejudice” and is entitled to relief in the form of a new review and action.  See United States v. Zimmer, 56 M.J. 869, 874 (Army Ct. Crim. App. 2002) (citation omitted).
  
FACTS

On 27 March 2008, appellant was found guilty of two specifications of possessing child pornography in violation of Article 134, UCMJ.  During the sentencing phase of appellant’s trial, appellant made an unsworn statement and requested leniency so he might provide for his wife and two children.  During argument, appellant’s defense counsel requested the military judge limit confinement so appellant could provide for his wife and children, who were mentioned in the stipulation of fact and reflected in his Enlisted Record Brief.

In a Rule for Courts-Martial (R.C.M.) 1105/6 submission, dated 2 July 2008, appellant’s defense counsel requested the convening authority waive automatic forfeitures for six months for the benefit of appellant’s wife and children.  This was consistent with a nearly identical request contained in a letter from appellant, dated 18 May 2008, included as an enclosure to defense counsel’s submission.  Defense counsel failed to request deferral, suspension, or disapproval of the adjudged forfeitures.  

On 19 July 2008, appellant’s defense counsel supplemented his R.C.M. 1105/6 submission to specifically request the convening authority disapprove adjudged forfeitures in an apparent effort to facilitate the requested waiver of automatic forfeitures pursuant to Article 58b, UCMJ, simultaneous with the convening authority’s action under Article 60, UCMJ.  

On 28 August 2008, appellant’s defense counsel submitted a request for an indefinite extension to attempt to locate appellant’s personnel records to rebut 
matters in the SJA’s 29 July 2008 addendum regarding appellant’s awards and decorations.  Included in that request for extension was a 7 August 2008 supplemental letter to the convening authority in which appellant stated, with emphasis added:  
Again, I ask that you approve my original request for clemency.  That you defer my forfeitures of all pay and allowances for 6 months.  I ask that when you consider this request . . . [t]hat you do this for my wife and children.  So that they are taken care of, so that their standard of living does not fall below the level of 

poverty. . . .  

On 5 September 2008, the SJA prepared an additional addendum, listing as enclosures all matters submitted by appellant and his counsel, but not discussing them in detail.  The SJA did not note appellant requested deferral or waiver of forfeitures; instead, the SJA simply recommended that the convening authority approve the adjudged sentence as limited by the pretrial agreement.  On 5 September 2008, the convening authority signed a memorandum acknowledging he considered all matters submitted by appellant and his defense counsel.  This memorandum specifically noted appellant’s submissions as well as defense counsel’s memorandum requesting disapproval and waiver of forfeitures.

Appellate defense counsel now asserts the convening authority failed to explain in writing his reasons for denying the waiver of forfeitures.  Pointedly, appellate defense counsel failed to note appellant’s 7 August 2008 letter requesting deferral of forfeitures and, instead, referenced only submissions in which appellant and his defense counsel requested waiver of mandatory forfeitures.  Government appellate counsel responded by conceding if the convening authority failed to act on a request for deferral of forfeitures he would have committed error.  Government appellate counsel, however, characterize all of appellant’s submissions as requests for waiver of forfeitures.  Government appellate counsel correctly note appellate defense counsel appeared to be conflating rules regarding deferral and waiver of forfeitures and also failed to acknowledge that mandatory forfeitures cannot be waived when adjudged forfeitures exist as a punishment.  Government appellate counsel note appellant’s 7 August 2008 letter includes a request to defer forfeitures, but suggest this request merely demonstrates appellant’s confusion over the terms “waiver” and “deferral.”  

LAW

The convening authority may, upon request of an accused, defer automatic forfeiture of pay or allowances from their effective date fourteen days after sentence 
is announced until the date on which the convening authority approves the sentence.  See Article 57(a)(2), UCMJ; R.C.M. 1101(c)(2).  Action on a deferment request must be in writing, and “must include the reasons upon which the action is based.”  See United States v. Sloan, 35 M.J. 4, 6-7 (C.M.A. 1992) (citing R.C.M. 1101(c)(3)).

We review a convening authority’s decision to deny a request for deferment of punishment under an abuse of discretion standard.  Sloan, 35 M.J. at 6 (citing R.C.M. 1101(c)(3)).  As we have previously stated, “it is difficult for our court to affirm that denial on judicial review unless the convening authority’s reasons for his decision are documented in the record of trial and its allied papers.”  Zimmer, 56 M.J. at 873; R.C.M. 1101(c)(3) discussion.
DISCUSSION

We find that on 7 August 2008 appellant made a request for deferral of forfeitures.  We further find the convening authority failed to specifically act on this request and provide his reasons for denying deferral as required by R.C.M. 1101(c)(3).  In this case, the record is devoid of any evidence that the convening authority took action on appellant’s deferment request.  
Appellant has dependents and explained in his R.C.M. 1105 submissions, dated 18 May and 7 August 2008, that his dependent wife and children were in financial need.  We, therefore, cannot say appellant failed to demonstrate a “colorable showing of possible prejudice,” when the record contains no evidence the convening authority acted on or provided a rationale for denying the requested deferral of forfeitures.  See United States v. Wheelus, 49 MJ 283, 289 (C.A.A.F. 1998).  Consequently, the convening authority abused his discretion and we will grant relief in the decretal paragraph.
This court enjoys broad powers to remedy acknowledged errors in the post-trial processing of cases.  See United States v. Fagan, 59 M.J. 238, 244 (C.A.A.F. 2004).  By returning this case for a new review and action, appellant has an opportunity to have his request for deferment of forfeitures considered and incorporate matters submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), in a revised clemency submission.  
CONCLUSION

The action of the convening authority, dated 5 September 2008, is set aside.  The record of trial will be returned to The Judge Advocate General for a new review and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
Senior Judge HOLDEN and Judge HOFFMAN concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Staff Judge Advocates (SJA) and Chiefs of Military Justice must examine all post-trial submissions to ensure any request for deferral is properly acknowledged and acted on in accordance with R.C.M. 1101(c)(3).  Moreover, when ambiguous or seemingly inconsistent or incomplete requests are made, we urge SJAs to clarify those matters with defense counsel.  We do not excuse the confusion and ambiguity created by the defense counsel failing to explicitly request deferment of automatic forfeitures until initial action and/or disapproval or suspension of the adjudged forfeitures in conjunction with the request to waive for six months the automatic forfeitures for the benefit of family members.  See United States v. Emminizer, 56 MJ 441, 444-5 (C.A.A.F. 2002).  It is incumbent on defense counsel and their supervisors to ensure such requests are accurately articulated to avoid unnecessary allegations of post-trial error. 
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