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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (AWOL) and use of cocaine, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge and reduction to Private E1.  The convening authority credited appellant with 121 days of confinement credit.

The case is before the court for mandatory review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignment of errors, and the government’s reply thereto. 
On 5 November 2004, this court specified the following issue:

WHETHER THE STIPULATION OF FACT AND APPELLANT’S STATEMENTS DURING THE PROVIDENCE INQUIRY RAISE A SUBSTANTIAL BASIS IN LAW OR FACT FOR QUESTIONING APPELLANT’S PLEA OF GUILTY TO BEING ABSENT WITHOUT LEAVE FROM 10 JULY 2001 UNTIL 11 MARCH 2002 (THE SPECIFICATION OF CHARGE I AND CHARGE I).

We have considered the parties’ briefs on the issue.  We find that the issue has merit and will grant relief in our decretal paragraph.
FACTS


During the providence inquiry, appellant testified under oath and by means of a stipulation of fact to the circumstances surrounding his plea to AWOL from on or about 10 July 2001 until on or about 11 March 2002.  See United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969). 


The stipulation of fact describing the offense contains the following language:

In mid-September, more than 45 days after he left his unit, the accused went to a MEPS station [sic] near Beckley, West Virginia in an effort to return to military control.  SGT Combs gave his name and unit to the people working at the MEPS station [sic].  At this point, SGT Combs had not been paid since approximately 15 July 2001, and he could not afford to return to Georgia on his own.  Because he had been dropped from the rolls, however, he could not be found in SIDPERS.  An administrative error had prevented issuance of a warrant for desertion, though, so the authorities had no basis to detain the accused and they told SGT Combs that there was nothing they could do for him.


During the providence inquiry, the military judge questioned appellant about the incident at the Military Entrance and Processing Station (MEPS).  Appellant said that the person he spoke with was a soldier, but did not specify the soldier’s rank.  He said that the soldier told him that “the best thing to do” would be for appellant to call his unit.  Appellant did not call his unit while at the MEPS.  Appellant then returned home, but still did not contact his unit.  He said that he did not know how to contact his unit, but that he could have found out.


The military judge asked appellant why, if he wanted to return to military control, he contacted the MEPS, rather than going back to his unit.  Appellant replied that he was “scared and embarrassed to face [his] chain of command.”  Appellant said that his intent in contacting the MEPS was that he would “go to Fort Knox or someplace like that, and they would . . . deal with [him] there.”  Appellant stated that he did not think the guidance he received at the MEPS provided him with authority to remain absent from his unit.  

The military judge then confirmed with appellant’s trial defense counsel that he was satisfied that “the accused’s attempt to return to military control at the MEP Station did not relieve him of his responsibilities to return to his unit[.]”  Appellant’s defense counsel also confirmed that he was satisfied that appellant did not return to military control.

LAW
The standard of review to determine whether a guilty plea is provident is if the record reveals a substantial basis in law or fact for questioning the plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  
The military judge must make an inquiry of the accused to ensure “that there is a factual basis for the plea.”  Rule for Courts-Martial [hereinafter R.C.M.] 910(e); see also R.C.M. 910(e) discussion.  “It is not enough to elicit legal conclusions.  The military judge must elicit facts to support the plea of guilty.”  Jordan, 57 M.J. at 238 (citing United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996)); United States v. Duval, 31 M.J. 650, 651 (A.C.M.R. 1990) (stating that appellant’s “acknowledgement of guilt in terms of legal conclusion” is insufficient to support the guilty plea).  If the accused “set[s] up a matter inconsistent with the plea at any time during the proceeding, the military judge either must resolve the inconsistency or reject the guilty plea.”  United States v. Rogers, 59 M.J. 584, 585-86 (Army Ct. Crim. App. 2003). 
DISCUSSION
The Manual for Courts-Martial provides that an unauthorized absence is terminated by “surrender to military authority.”  Manual for Courts-Martial, United States, (2002 ed.), Part IV, para. 10c(10)(a).  Such a termination occurs when “[1] a person presents himself . . . to any military authority, whether or not a member of the same armed force, [2] notifies that authority of his . . . unauthorized absence status, and [3] submits or demonstrates a willingness to submit to military control.”  Id; see also United States v. Scott, 59 M.J. 718, 722 (Army Ct. Crim. App. 2004).

In this case, appellant presented himself to military authorities at the MEPS; he notified the military authorities that he was AWOL; and he demonstrated a willingness to submit to military control.  Because the military judge did not explain or conduct an adequate inquiry of the accused about voluntary termination, the record of trial raises a substantial question of fact and law as to the providence of appellant’s guilty plea to a continuous absence from 10 July 2001 until 11 March 2002 as reflected in The Specification of Charge I.

To resolve this issue, we will modify The Specification of Charge I to reflect that appellant terminated his absence on 15 September 2001 and began a second period of AWOL which continued until 11 March 2002, the end-date originally charged.( 

Accordingly, the court approves only so much of the finding of The Specification of Charge I as follows:

In that SGT Matthew Z. Combs did, on or about 10 July 2001, without authority, absent himself from his unit, to wit:  Headquarters and Headquarters Detachment, 559th Quartermaster Battalion located at Building #1326, Hunter Army Airfield, Georgia, and did remain so absent until on or about 15 September 2001; and that appellant did on or about 16 September 2001 without authority, absent himself from his unit, to wit:  Headquarters and Headquarters Detachment, 559th Quartermaster Battalion located at Building #1326, Hunter Army Airfield, Georgia, and did remain so absent until on or about 11 March 2002.  
The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge JOHNSON and Judge MOORE concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Manual for Courts-Martial, 2002, Part IV, para. 10.c.(11) provides:





An accused may properly be found guilty of two or more separate unauthorized absences under one specification, provided that each absence is included within the period alleged in the specification and provided that the accused was not misled.  
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