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MEMORANDUM OPINION
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HARVEY, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave (two specifications), use of cocaine, and making and uttering worthless checks by dishonorably failing to maintain funds, in violation of Articles 86, 112a and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, 133 days confinement, forfeiture of all pay and allowances and reduction to Private E1, as well as seventy-four days of confinement credit.  This case is before the court for automatic review under Article 66, UCMJ.  The specification alleging use of cocaine fails to list the date(s) of the offense.  We will take corrective action in our decretal paragraph by modifying the finding of guilty based upon the providence inquiry.

The Specification of Charge II states that appellant, “did, at or near Fort Campbell, Kentucky and Hopkinsville, Kentucky, on diverse (sic) occasions, wrongfully use cocaine.”  The defense counsel did not object to the lack of date(s) or seek amendment of the specification.  The military judge noted that the date(s) of the uses of cocaine were “unknown” and failed to discuss the statute of limitations issue, direct amendment of the specification, or ask appellant when he used cocaine.  During the providence inquiry, appellant admitted that he smoked cocaine in the cities of Clarksville, Tennessee and Hopkinsville, Kentucky (in the vicinity of Fort Campbell).  Appellant said that from late September 1999 until 22 October 1999, he wrote twelve worthless checks totaling $2,910.00.  He commented that the funds from the worthless checks were used to support his cocaine habit, however, he did not specifically indicate the date(s) of his cocaine uses.  On 8 November 1999, appellant was apprehended and placed under law enforcement control until he was ordered into pretrial confinement the next day.  On 24 November 1999, the charge sheet alleging use of cocaine was delivered to the summary court-martial convening authority tolling the statute of limitations.  See UCMJ art. 43(b)(1).  Appellant’s personnel records reflect that he reported to Fort Campbell on 8 June 1999.

Whenever it appears that the statute of limitations has run against an offense, the military judge should ensure that the accused is aware of this defense.  United States v. Salter, 20 M.J. 116, 117 (C.M.A. 1985); United States v. Moore, 30 M.J. 962, 964 (N.M.C.M.R. 1990); Rule for Courts-Martial [hereinafter R.C.M.] 907(b)(2)(B).  Our review ensures that the government has proven that the offense occurred within the statute of limitations.  See United States v. Glenn, 29 M.J. 696, 699-700 (A.C.M.R. 1989).

R.C.M. 603(c) provides that minor changes to the charges may be made after arraignment with the approval of the military judge if no substantial right of the accused is prejudiced.  Minor changes are defined as “any except those which add a party, offenses, or substantial matter not fairly included in those previously preferred, or which are likely to mislead the accused as to the offenses charged.”  R.C.M. 603(a).  Changes to dates of alleged offenses are generally permissible provided the statute of limitations is not implicated.  See United States v. Arbic, 16 U.S.C.M.A. 292, 294, 36 C.M.R. 448, 450 (1966); United States v. Whitt, 21 M.J. 658, 661 (A.C.M.R. 1985).  The statute of limitations is not implicated in appellant’s case because there is no evidence that any of the uses of cocaine occurred prior to June 1999, the month he reported to Fort Campbell.

A specification must give appellant notice of the offense charged and provide a basis for pleading double jeopardy, thereby protecting appellant from being twice prosecuted for the same offense.  United States v. Williams, 21 M.J. 330, 332  (C.M.A. 1986).  The specification must allege expressly or by fair implication all the elements of the charged offense.  United States v. French, 31 M.J. 57, 59 (C.M.A. 1990).  Here, the date of the offense was not an essential element.  Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 37b(2).  Since there was no objection to the sufficiency of the specification at the trial level, appellant must show that an essential element of the offense is lacking to prevail.  See United States v. Sell, 3 U.S.C.M.A. 202, 206, 11 C.M.R. 202, 206 (1953).

We will provide the longest double jeopardy protection to appellant that is warranted by the providence inquiry by modifying the findings of guilty to include all the appellant’s uses of cocaine occurring between on or about 8 June 1999 and 8 November 1999.  This modified finding of guilty also ensures there is no possible violation of the statute of limitations.  See United States v. Souza, 30 M.J. 715, 716-717 (N.M.C.M.R. 1990).

We have reviewed the matters personally raised by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of the Specification of Charge II as finds that appellant did, at or near Fort Campbell, Kentucky and Hopkinsville, Kentucky, on divers occasions, between on or about 8 June 1999 and 8 November 1999, wrongfully use cocaine.  The remaining findings of guilty are affirmed.  Reassessing the sentence based on the errors noted and the entire record, and applying the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  Appellant will be credited with seventy-four days of confinement against the sentence to confinement.

Senior Judge TOOMEY and Judge CARTER concur.
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