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MEMORANDUM OPINION

-----------------------------------------
STOCKEL, Judge:(
A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of willful disobedience of a noncommissioned officer (NCO) and wrongful use of marijuana (two specifications) in violation of Articles 91 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 891 and 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and confinement for thirty days. 
In his only assignment of error, appellant correctly asserts that the staff judge advocate (SJA) misstated the finding as to Specification 1 of Charge I in the post-trial recommendation (SJAR).  Appellant, in accordance with his plea, was found guilty of willful disobedience of a lawful order from an NCO in violation of Article 91, UCMJ.  During the providence inquiry, appellant admitted that he intentionally and willfully disobeyed an order from an NCO to be “at ease.”  The SJA, however, advised the convening authority that appellant plead to and was found guilty of an offense under Article 92, UCMJ, willful disobedience of a lawful order.  

Unless otherwise indicated in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  “[I]f the SJAR . . . misstates a finding of guilty, we have no jurisdiction to affirm it.  We may either affirm only those findings of guilty (or portions thereof) that are correctly and unambiguously stated in the SJAR, or return the case to the convening authority for a new SJAR and action.”  United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002) (citing Diaz, 40 M.J. at 345; United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997); Rule for Courts-Martial 1107(g)).  Concerning Specification 1 of Charge I, the SJAR is not in conformity with the military judge’s finding that appellant was guilty of violating Article 91, UCMJ.  However, Article 92, UCMJ, is a lesser included offense of Article 91, UCMJ.  Manual for Courts-Martial, United States (2002 ed.), Part IV, para. 15(d)(2).  Rather than return appellant's case to the convening authority for a new review and action, we will resolve the ambiguity in the SJAR by approving the lesser included offense of failure to obey a lawful order in violation of Article 92, UCMJ.
DECISION


The court affirms only so much of the finding of guilty of Specification 1 of Charge I as finds that appellant having knowledge of a lawful order issued by Sergeant First Class Agustin Solazayas to be at ease, an order which it was his duty to obey, did at Fort Irwin, California, on or about 3 April 2002, fail to obey the same.

The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

( Judge Stockel took final action in this case prior to her retirement.
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