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MEMORANDUM OPINION
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

TOZZI, Chief Judge:

A military judge sitting as a special court-martial convicted appellant, contrary to his pleas, of one specification of assault, in violation of Article 128, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. § 928.  Pursuant to his pleas, appellant was convicted of one specification of absence without leave, one specification of wrongful use of marijuana, one specification of possession of marijuana, and two specifications of assault, in violation of Articles 86, 112a, and 128, UCMJ, 10 U.S.C. §§ 886, 912a, and 928.  The convening authority approved the adjudged sentence of a bad-conduct discharge and confinement for eleven months.
Appellant alleges and we agree that a document is missing from appellant’s Rule for Courts-Martial [hereinafter R.C.M.] 1105/1106 submission and was not considered by the convening authority.  We will take appropriate relief in our decretal paragraph.
FACTS
Appellant’s R.C.M. 1105 clemency request to the convening authority appeared to consist of four items:  (1) a two-page memorandum from his trial defense counsel; (2) the trial transcript of appellant’s mother’s testimony from his sentencing hearing; (3) a Chapter 10 Request for Discharge in Lieu of Court-Martial;
 and (4) a written personal statement from appellant’s mother. 
The Addendum to the Staff Judge Advocate Recommendation (Addendum) did inform the convening authority that he must consider “the written matters submitted by the defense counsel under R.C.M. 1105 and 1106” and listed “Defense Submissions” as an enclosure.  However, the Addendum did not specify which documents were included in the defense submissions, or how many pages they comprised.  

The convening authority acknowledged the documents he considered before taking action.  “I have carefully considered all of the written matters submitted by the accused and his counsel, consisting of the defense counsel’s two-page memorandum, dated 23 January 2009.” (Emphasis added.)  He also noted that he considered “the result and record of trial,” which contains appellant’s mother’s sentencing testimony.  In denying appellant’s request for clemency, the convening authority made no mention of the additional documents submitted by appellant’s defense counsel on appellant’s behalf—neither the excerpt from the record of trial, nor the letter from appellant’s mother.
LAW AND DISCUSSION


Our superior court has long held that clemency is an appellant’s last best hope for sentence relief.  See United States v. Jones, 36 M.J. 438, 439 (C.M.A. 1993) (citing United States v. Bono, 26 M.J. 240, n. 3 (C.M.A. 1988)).  Article 60(c)(2), UCMJ, and R.C.M. 1107 require the convening authority consider “any matters submitted by the accused under R.C.M. 1105 . . .”  Article 60, UCMJ; R.C.M. 1107.

In this case, appellant’s trial defense counsel specifically referenced the importance of both appellant’s mother’s testimony at trial and her written, post-trial submission.  In fact, he stated in his memorandum, the comments from appellant’s mother “supplant this soldier’s statement and request for clemency . . . due in . . . part to the gravity, genuine heartfelt ness [sic] and grittiness of his mother’s testimony . . . and her personal statement.”   Upon review of the Addendum and the convening authority’s statement about which matters he considered before taking action, we are not convinced the convening authority considered all of the matters submitted by appellant.  

We will not speculate on what the convening authority would have done if he had been presented with an accurate record.  “Speculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989).   But it is clear from appellant’s trial defense counsel’s memorandum the submissions from appellant’s mother constituted a significant portion of the matters appellant wanted the convening authority to consider before taking action in his case.  Further, the documents were “proper and substantial matters for consideration under R.C.M. 1105(b)(4).”  Id.  Appellant must be given the opportunity have the convening authority consider his full submission.
CONCLUSION

The convening authority’s action, dated 5 February 2009, is set aside.  The record of trial will be returned to The Judge Advocate General for a new SJAR and a new initial action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.

Judges HAM and SIMS concur.







FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 

� See Army Reg. 635-200, Active Duty Enlisted Administrative Separations, Chapter 10 Discharge in Lieu of Trial by Court-Martial (6 June 2005).
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