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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas of guilty, appellant was convicted of making a false official statement, two specifications of larceny and two specifications of forgery, in violation of Articles 107, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 907, 921 and 923 [hereinafter UCMJ].  A panel of officer and enlisted members sentenced appellant to a bad-conduct discharge, confinement for three years, total forfeiture of pay and allowances, and reduction to Private E1.  The convening authority approved the adjudged sentence.  On appeal, appellant asserts four assignments of error, two of which merit further discussion.


Appellant contends that the military judge unfairly restricted his voir dire of the court-martial panel and suppressed favorable mitigation evidence regarding rehabilitation potential.  During voir dire, the following exchange occurred while the defense counsel was questioning the court members:

DC:  If you are instructed that you can consider his rehabilitative potential –

MJ:  Counsel.

DC:  Yes, Sir.

MJ:  That’s not something I’m going to let you elicit from your witnesses, so move on to some other question.

DC:  Yes, Sir.

MJ:  That’s a jury determination, not a witness determination.

Later, during the extenuation and mitigation phase of the court martial, defense counsel, after establishing a proper foundation, asked a Corporal (CPL) supervisor of appellant’s about appellant’s rehabilitation potential.  The following exchange occurred:

DC:  Have you formed an opinion as to his rehabilitation potential?

TC:  Objection, Your Honor.

MJ:  Sustained.  Counsel, look.  I don’t know how many times I have to sustain that objection.  That’s not coming before this court.

DC:  I’m sorry, sir.  I didn’t know that I ever asked her before.

MJ:  You tried to voir dire on it this morning.  Please don’t do that again.

An accused’s potential for rehabilitation is a proper and frequent component of a court-martial’s sentencing proceedings.  See Rule for Courts-Martial 1001(c); United States v. Aurich, 31 M.J. 95, 96 (C.M.A. 1990).  Further, a defense witness’ opinion as to an accused’s rehabilitative potential is proper evidence.  Aurich, 31 M.J. at 96.  Although it would have been more judicious for the military judge to have allowed the defense counsel to complete his question, which was most likely a proper one, we find that the military judge did not abuse his discretion by restricting voir dire regarding rehabilitation potential.  See generally United States v. Belflower, 50 M.J. 306, 309 (1999)(citations omitted); United States v. Jefferson, 44 M.J. 312 (1996).  However, we do find that the military judge erred when he denied defense witnesses
 the opportunity to express their opinions of appellant’s rehabilitation potential during the sentencing proceedings.


Having found error, we must determine the extent to which appellant was prejudiced.  Although she was not permitted to give her opinion about appellant’s rehabilitation potential, CPL Figuera-Hypes testified that:  she had observed appellant for over a year; he exercised initiative and took responsibility; his work performance was beyond that of the average soldier; he never complained about the duty or the hours; he was respectful; he was an asset to the unit; and he was a person in whom the corporal would have confidence in war.  Most importantly, CPL Figuera-Hypes testified that considering his guilty plea and past duty performance, she would work with him again.  The witness was not cross-examined.


Sergeant (SGT) Frances, appellant’s first line supervisor of eight months, described appellant’s duty performance as “excellent,” gave examples of how appellant had volunteered his assistance on numerous occasions to help resolve personnel shortages, and labeled appellant as a “key player” not only in the unit but for all of Fort Carson.  She also testified that after considering appellant’s guilty pleas and past duty performance, she would work with him again.


First Lieutenant Pendle, the platoon leader of the Class IX warehouse where appellant worked, also provided laudatory observations about appellant’s duty performance, attitude, and military bearing.  He testified that, after considering the offenses and appellant’s duty performance, he could continue to work with him.


The evidence clearly showed that appellant was a valuable member of the supply team at Fort Carson and that his supervisors and co-workers were willing to continue their duty association, despite the conviction.  Although the specific opinions of the witnesses were not before the court, the sentencing authority was well apprised of appellant’s potential for rehabilitation despite the military judge’s error.  Accordingly, appellant suffered no prejudice.


Appellant also asserts that the military judge incorrectly calculated the maximum punishment.  Specifications 1 and 2 of Charge III enumerated twenty different checks that appellant forged.  Over defense objection, the military judge applied the rationale underlying our superior court’s decision in United States v. Mincey, 42 M.J. 376 (1995), and held that each forged check carried a confinement penalty of five years.  Appellant claims first that the specifications allege more than one offense and are thus duplicious.  Secondly, he asserts that Mincey is limited to “bad-check cases.”  Finally, he contends that our sister court’s decision in United States v. Towery, 47 M.J. 514 (A.F. Ct. Crim. App. 1997) is inapposite since that court based its decision on waiver rather than an extension of the Mincey rationale to forgery cases.


Appellant did not object to the joinder of multiple forgery allegations into one specification.  Accordingly, in the absence of plain error, he has waived any objection to dupliciousness.  See R.C.M. 905(b)(2), (e).  We find no plain error.  While the offenses of which Airman Mincey was convicted involved fraudulent checks, see UCMJ art. 123a, instead of forged checks, see UCMJ art. 123, Judge Cox’s rationale for deciding that case is equally applicable to the case at hand.  Finally, and contrary to appellant’s assertion, Towery held that “in cases where multiple, discrete instances of check forgery are pleaded (without objection) in one specification, the maximum punishment is calculated as if they had been charged separately.”  47 M.J. at 515.  We agree fully with Judge Senader’s rationale and application of Mincey.  Appellant’s contentions that the panel was misadvised as to the maximum punishment or that his pleas are improvident because the military judge improperly calculated his potential confinement are without merit.


We have considered appellant’s remaining assignments of error and the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  We disagree with our brother’s assessment of the multiplicity issue, which was not included in any of the four assignments of error raised by appellant counsel nor in any of the five errors personally raised by appellant pursuant to Grostefon, 12 M.J. 431.  We do note that Specification 1 of Charge III deals exclusively with Mrs. Pauling’s endorsement signature on the back side of four checks, while Specification 2 of Charge III deals exclusively with the making of the front side of sixteen checks, none of which include Mrs. Pauling signature on the front.  While Mrs. Pauling is listed as the payee on the four checks at issue, her signature does not appear on the front side of any of the sixteen checks.  The only signatures that appear on the front side of the checks are those of the payor, “Joe Sandoval.”  Our brother’s conclusion that Specification 2 includes the “entire” check is refuted by the precise language of the specification which includes only the check numbers, dates, payees, amounts and payors, but not the endorsement signatures.  Mrs. Pauling is not a victim of any forgery listed in Specification 2.  Including her name as the payee does not in any way impose a legal liability on her or change her legal right or liability to her prejudice, which is the essence of forgery.  The effect of dismissing Specification 1 would be to eliminate Mrs. Pauling as a victim, which alone makes a compelling case for lack of multiplicity.


The findings of guilty and the sentence are affirmed. 

ECKER, Judge, concurring in part and dissenting in part:


I concur with my brothers’ disposition on the issues of the military judge’s  restriction of member voir dire, suppression of mitigation evidence and calculation of the maximum punishment applicable to appellant’s case.  However, because appellant was subjected to an improper multiplication of charges, I cannot join in affirming the findings of guilty for Specification 1 of Charge III.  While multiplicity has not been raised on appeal, the issue has been preserved.
 

Appellant plead guilty, without the benefit of a pretrial agreement or stipulation of fact, to two specifications alleging forgery “by making” involving bank drafts (checks).  During the plea inquiry, appellant stated under oath that he had loaned money to one JMS, but was unable to obtain repayment.  As a result, appellant, without JMS’s knowledge or permission, obtained his checkbook and made out sixteen checks in their entirety and cashed them in an attempt to obtain satisfaction for the disputed loan. 

Twelve of the sixteen checks were made payable to appellant and four were made payable to appellant’s wife, Teresa.  Some of the checks made payable to appellant were apparently endorsed on presentment for cashing.  However, all of the checks payable to his wife were endorsed at the time the entries on the front of the check were made.  Appellant’s wife had no knowledge of his activities and did not consent to these endorsements.  

Charge III contains two specifications of forgery under Article 123, UCMJ. Specification 1 states in pertinent part that: 

[appellant] did, on or between 3 September 1966 and 7 October 1966 . . . falsely make the signature of Teresa Pauling, as an endorsement to certain checks, #1235, #1239, #1242, #1247 . . . 

(emphasis supplied).  

Specification 2 similarly states that: 

[appellant] did, on or between 3 September 1996 and 7 October 1996 . . . falsely make in its (sic) entirety certain checks in the following words, figures and signatures, to wit: [sixteen checks including #’s 1235, 1239, 1242, and 1247 made payable to Teresa Pauling] . . .

(emphasis supplied). 

First, as drafted, these specifications are facially duplicative.  See Lloyd, 46 M.J. at 23 (facially duplicative means factually the same); Harwood, 46 M.J. at 28 (specifications facially duplicative where “the factual conduct alleged in each specification is apparently the same” and “the record confirms the charged course of conduct is identical in both specifications”).  Both charge a forgery by “making,” as opposed to a forgery involving an “uttering.”
  The terms of Specification 2, describing appellant’s misconduct as “falsely mak[ing] in [their] entirety certain checks in the following words, figures and signatures” fairly and fully includes the factual allegation set out in Specification 1. 

Further, the record establishes that appellant made all the entries, front and back, on each of the four checks payable to his wife while sitting in his car and prior to cashing them.  This confirms that both specifications stem from a single transaction involving an identical “course of conduct.”  Specifically, appellant’s use of the four checks payable to his wife depended on their being completed in their entirety.  To do this, he necessarily had to forge the maker’s signature and include a forged endorsement on the back. 

While it might be asserted that “victimizing” his wife through her  “endorsement” is alone sufficient to permit a separate specification, further evaluation refutes this argument.  First, appellant’s own explanation (“I just wrote it in her name also so I wouldn’t have so many in my name”) renders this fact of no significance in light of the purpose and scheme he executed through “what [was] substantially one transaction.”  See United States v. Sturdevant, 13 M.J. 323, 329 (C.M.A. 1982).  More importantly, if this fact is accorded legal significance, then the express language of Specification 2 renders it a duplicitous specification,
 making Specification 1 a multiplicious redundancy. 

Given that both specifications involve a “making,” focus on signatures as part of the gravamen of the forgery, cover the same checks, cite the same time frame for the offense, and involve contiguous acts, they are facially duplicative.  As a matter of law, this makes them multiplicious for findings.  Lloyd, 46 M.J. 19; Harwood, 46 M.J. 26.  Accordingly, the judge erred in refusing to dismiss Specification 1. 

Even if these specifications were not multiplicious as a matter of law, the facts establish government overreaching.  Essentially, the prosecution separated out and re-charged the four check offenses listed in Specification 1 as separate and distinct from their coverage under Specification 2.  Given the miniscule factual distinction involved in turning the checks over to add an endorsement as the “last entry” making up a forged financial instrument prepared for utterance into commerce, Specification 1 is an unreasonable multiplication of charges.  See R.C.M. 307(c)(4) discussion.  Because I can find no good reason, on this record, for the government’s charging decision, I regard the military judge’s failure to explain his ruling an abuse of discretion.  United States v. Wilson, 45 M.J. 512 (Army Ct. Crim. App. 1996).  

It might be argued that dismissing Specification 1 admittedly would accord appellant no substantive relief in light of the military judge’s holding the two specifications multiplicious for sentencing.  But cf. United States v. Ball, 470 U.S. 856, 861 (1985)(citing Benton v. Maryland, 395 U.S. 784, 790-91 (1969)).                                   Even if true, it is still the right thing to do.  UCMJ art. 66(c).  As has been noted, justice expects that “[a]t the end of the day, [the] court-martial order should reflect precisely what an accused did, not distort the record.”  United States v. Manginell, 32 M.J. 891, 894 (A.F.C.M.R. 1991)(Kastl, S.J., dubitante) (citing United States v. Blucker, 30 M.J. 690, 691 (A.C.M.R. 1990)).  Appellant is entitled to nothing less.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Although the military judge only specifically curtailed the first defense witness from offering an opinion, it is clear from the record that the other two defense witnesses would have offered similar favorable opinions.  Given the judge’s two solid rebukes in the presence of the court members, the defense counsel was understandably reluctant to risk another by asking a question that the military judge had declared unequivocally objectionable.  Counsel could have asked for an Article 39(a), UCMJ session, informed the military judge of the proposed questions, and made a better record for appeal.  See generally Belflower, 50 M.J. 306.


� Prior to entry of pleas, defense counsel moved to dismiss Specification 1 as multiplicious with Specification 2.  See Rule for Court-Martial 906(b)(12) [hereinafter R.C.M.].  Other than a reference to R.C.M. 307(c)(4) and the case of United States v. Weymouth, 43 M.J. 329 (1995), there was no argument on the motion.  The matter was deferred for decision by the military judge until after findings at which time, without explanation, he denied the motion as to findings.  However, he found the specifications multiplicious for sentencing.  See United States v. Criffield, 47 M.J. 419, cert. denied, ___ U.S. ___, 118 S. Ct. 1843 (1998).   Because a timely motion was made at trial, we are not precluded from considering this issue. See United States v. Lloyd, 46 M.J. 19 (1997); United States v. Harwood, 46 M.J. 26 (1997); UCMJ art. 66(c); cf. United States v. Savage, 50 M.J. 244, 245 (1999).





� While these are related offenses, they represent completely different forms of forgery under Article 123, UCMJ.  Compare UCMJ art. 123(1), with UCMJ art. 123(2); cf. Manual for Courts-Martial, United States (1995 edition), Part IV, paras. 48b(1), (2), c(3), 49c(3), (4).  Conceivably, the government may have intended to charge Specification 1 as an uttering; however, it did not do so.      





� See R.C.M. 906 (b)(5) and discussion thereto.
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