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Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to obey a lawful general regulation, adultery (two specifications), false swearing, and obstruction of justice (two specifications), in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private E1.  This case is before the court pursuant to Article 66, UCMJ.  

The two assignments of error concerning the providence of appellant’s guilty plea to obstruction of justice are without merit.  Appellate defense counsel correctly note two mistakes in the staff judge advocate’s post-trial recommendation (SJAR).  We discuss two additional SJAR errors.  We reassess and affirm the sentence in our decretal paragraph.
Providence Inquiry
Facts
Appellant pleaded guilty to obstructing justice (Specifications 7 and 8 of Charge II) by requesting that KS and CS (KS’ mother) testify falsely to an Army investigating officer (IO) concerning their sexual relationships with appellant.  

The military judge began the providence inquiry by advising appellant of his rights and explaining the meaning of his guilty pleas.
  The military judge informed appellant that a “plea of guilty is equivalent to a conviction and it is the strongest form of proof known to the law.”  The military judge further explained that the appellant must “admit every act or omission and element of the offenses to which [he has] pled guilty and that [he is] pleading guilty because [he] actually [is], in fact, guilty.”  With respect to each of the elements of the offenses, the military judge told appellant to ask himself:  “First, is the element true; and second, whether [he wishes] to admit that [it] is true.”  Appellant indicated that he understood the military judge’s directions.
The military judge explained the elements of adultery, and included a lengthy description of conduct prejudicial to good order and discipline in the armed forces or of a nature to bring discredit upon the armed forces that was similar to that in the Manual for Courts-Martial, United States (2002 ed.)[hereinafter, MCM, 2002], Part IV, para. 62c(2).  Appellant stated that he understood and that he did not need additional time to discuss this definition with his detailed military counsel.  Appellant described the factual predicate for two adultery specifications, and explained how his conduct was prejudicial to good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.
Next, the military judge explained the elements of obstruction of justice and provided the definitions from the Military Judges’ Benchbook.
  The military judge included the elements that appellant’s conduct was done with the “intent to influence, impede, or otherwise obstruct the due administration of justice,”
 that he “had reason to believe there were or would be criminal proceedings pending,”
 and “under the circumstances, [his] conduct . . . was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.”
  The military judge said “criminal proceedings” include investigations conducted by command authorities and that in a contested trial, the government had to prove beyond a reasonable doubt that appellant had reason to believe that some law enforcement official of the military would be investigating appellant’s actions.  Appellant agreed that he understood these elements and that these elements and definitions, taken together, correctly describe what he did.  Appellant stated that he did not have any questions.
After consulting with his defense counsel, appellant explained why he was guilty of the two specifications of obstructing justice.  Appellant told the military judge that between September 1, 2001, and September 30, 2001, he knew that he was under investigation for having an improper, sexual relationship with KS, a candidate he was recruiting into the Army.  Appellant said that he also had a sexual relationship with KS’s mother, CS.  Appellant knew an IO was going to contact KS and her mother.  For Specifications 7 and 8 of Charge II, appellant said he did not want the IO to know that he had a sexual relationship with KS and her mother. The military judge did not ask appellant to explain why his conduct was prejudicial to good order and discipline or service discrediting as to either specification.   

As to Specification 7 of Charge II, appellant told the military judge that he asked CS to tell the IO that they “were just friends and that nothing had happened, because [he] didn’t want her involved in this investigation.” As to Specification 8 of Charge II, appellant stated that he told KS to tell the IO that he and KS were just friends and that “nothing should be said about [them] having sexual intercourse or about [them] having a relationship.”  
Discussion
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the guilty plea.  United States v. Irvin, 60 M.J. 23, 24 (C.A.A.F. 2004) (citing United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) and United States v. Prater, 32 M.J. 433, 436 (C.M.A 1991)).  A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  In determining whether the military judge abused his discretion when accepting the plea, we view the evidence in a light most favorable to the prosecution.  See United States v. Hubbard, 28 M.J. 203, 209 (C.M.A. 1989) (Cox, J., concurring).  
In United States v. Barton, 60 M.J. 62, 65 (C.A.A.F. 2004), the court affirmed the findings despite appellant’s failure to admit in a declaratory fashion that he intended to steal more than $100.00 in merchandise, stating:
[A]t no point during the Care[
] inquiry regarding Specification 2 did Appellant admit in declaratory fashion that he intended to steal more than $100 in merchandise.  Nor did the stipulation of fact specify the value in question.  Rather any such admission must be found in Appellant’s acknowledgement that he understood the elements of Specification 2, which included a value of more than $100, and that his conduct fit the elements of larceny.

The Barton Court emphasized that the element of value was not complex, and distinguished Jordan, where the Court of Appeals for the Armed Forces determined the Care standards were not met.  
Appellant provided an adequate factual predicate for obstruction of justice by stating that:  (1) He knew that the IO was investigating him for having an inappropriate sexual relationship with KS, a person he was attempting to recruit into the Army; (2) He knew that the IO was going to contact KS and her mother; (3) He had a sexual relationship with KS and her mother; (4) He did not want the IO to find out that he, an Army recruiter and a married man, had a sexual relationship with KS and her mother; and (5) He then told both KS and her mother to lie to the IO about his sexual relationship with them.  Consequently, the facts appellant revealed objectively supported the element that appellant’s intent, when he told KS and CS to lie, was to influence and to impede the due administration of justice.  See United States v. McCrimmon, 60 M.J. 145, 152-53 (C.A.A.F. 2004) (discussing requirements for provident guilty plea).
For obstruction of justice, “there must be some allegation that an official authority has manifested an official act, inquiry, investigation, or other criminal proceeding with a view to possible disposition within the administration of justice of the armed forces.”  United States v. Gray, 28 M.J. 858, 861 (A.C.M.R. 1989).   Citing Gray, appellate defense counsel assert that appellant said he knew he was under investigation, but he did not admit to “the possibility of criminal charges” nor did he describe the “likely outcome of the investigation.”  (Brief at 5-6).  We are satisfied that appellant knew that an official authority had begun an investigation into his misconduct, that he asked KS and CS to provide false information to the IO, and that he knew, based on his significant military and recruiting experience, that a judicial or other “criminal proceeding” was likely to result from the investigation.
   
Appellant was a Sergeant First Class with over sixteen years of military service at the time of the offenses.  He had two tours as an Army recruiter, had earned awards for recruiting, and was a station commander in New York and West Virginia.  Cf. Jordan, 57 M.J. at 239 (highlighting Private Jordan’s lack of military experience as a basis for holding his guilty plea improvident); United States v Sweet, 42 M.J. 183, 185 (C.A.A.F. 1995) (stating that appellant’s status as a commissioned officer who was represented by counsel supported the determination that Ensign Sweet’s guilty plea was providently entered).  He understood the elements of the offenses and the definitions the military judge provided.   
The military judge’s failure to ask appellant why his conduct was prejudicial to good order and discipline or of a nature to bring discredit upon the armed forces was not prejudicial error.  The military judge elicited sufficient factual circumstances to objectively support that element.  A noncommissioned officer with appellant’s background and experience would readily understand how his requests that CS and KS lie to the IO about appellant’s sexual misconduct with a candidate for Army service was prejudicial to good order and discipline or service discrediting conduct.  See United States v. Barner, 56 M.J. 131, 135 (C.A.A.F. 2001) (stating, “an attempt on the part of a senior drill instructor to get the trainees to [lie] . . . was not only wrongful, but in the context of a basic training environment, prejudicial to good order and discipline.”). 

Appellant’s conduct meets all elements of obstruction of justice.  As pointed out by the Court of Appeals of the Armed Forces, “We cannot lose sight that this is a guilty plea case . . . With the benefit of appellate hindsight, one might well identify questions unasked or be tempted to look for the factual development that only a contested trial might contain.”  Barton, 60 M.J. at 65 (internal citation omitted).  While this providence inquiry was not a model Care inquiry, under the facts and circumstances of this case, the record of trial does not raise a substantial, unresolved question of law and fact as to the providence of appellant’s guilty pleas to obstruction of justice.  See Jordan, 57 M.J. at 238.
In sum, appellant “knew the elements, admitted them freely, and pleaded guilty because he was guilty.”  United States v. Fisher, 58 M.J. 300, 304 (C.A.A.F. 2003) (citing United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992)).  Appellant’s guilty plea was provident.
POST-TRIAL ERRORS
The SJAR
 and promulgating order erroneously describe Specification 6 of Charge II as making a false official statement, in violation of Article 134, UCMJ.
    Appellant was actually found guilty of false swearing, in violation of Article 134, UCMJ.    
The SJAR failed to state that the military judge ordered that appellant receive three days of confinement credit because appellant was placed in shackles for five hours the day before his sentence was announced, in violation of Article 13, UCMJ.
  The convening authority’s initial action does not mention any confinement credit.
  Appellant, however, was not prejudiced by the convening authority’s administrative error because no confinement was adjudged or approved.  We correct this administrative error in our decretal paragraph by crediting appellant with three days of confinement credit.

 The SJAR did not include complete information about appellant’s military awards and criminal record.
  Appellant’s award of the Gold Recruiter’s Badge with Two Sapphire Stars, the Drivers Badge with “W” device, one additional Army Commendation Medal, and two additional Army Achievement Medals were not listed in the SJAR.
  The SJAR did not include appellant’s prior civil conviction.
  
Appellant and his trial defense counsel did not object to the SJAR errors.  See R.C.M. 1105, 1106(f)(4).  
Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  The purported approval of the guilty finding of false official statement as reflected in the SJAR and promulgating order is a nullity.
  The finding is hereby changed to false swearing, in violation of Article 134, UCMJ.  We will issue a correction certificate for the promulgating order.
We see no prejudice to appellant as to the sentence.  See United States v. Wheelus, 49 M.J. 283, 288-89 (C.A.A.F. 1998) (applying a “colorable showing of possible prejudice” standard to SJAR errors raised on appeal).  The request for relief under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) is without merit. 
The findings of guilty are affirmed.  Reassessing the sentence on the basis of the noted errors, the entire record, and the principles of United States v. Sales, 22 
M.J. 305 (C.M.A. 1986), the court affirms the sentence.  Appellant will receive three days of confinement credit.






FOR THE COURT:

MALCOLM H. SQUIRES, JR.







Clerk of Court 
� Appellant’s guilty plea did not involve a stipulation of fact or pretrial agreement.  


 


� Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-96-1 (15 September 2002).  This same language was in effect at the time of appellant’s court-martial.


  


� See MCM, 2002, Part IV, para. 96b(3).





� See MCM, 2002, Part IV, para. 96b(2).





� See MCM, 2002, Part IV, para. 96b(4).





� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� See Part IV, para. 95c, MCM, 2002 (stating, “For purposes of this paragraph ‘criminal proceedings’ includes nonjudicial punishment under Part V of this Manual.”); United States v. Delaney, 44 C.M.R. 367, 367-68 (A.C.M.R. 1971) (affirming obstruction of justice relating to a proceeding under Article 15, UCMJ, and stating, “. . . the essence of the offense denounced . . . is the obstruction or interference with the administration of justice in the military system.”(emphasis in original) (citation omitted)).  


� See Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(A) (requiring that the SJAR include concise information as to the findings).





� Making a false official statement violates Article 107, UCMJ.





� See R.C.M. 1106(d)(3)(D) (requiring concise information of the nature and duration of any pretrial restraint).





� See R.C.M. 1107(f)(4)(F) (stating “Credit for illegal pretrial confinement.  When the military judge has directed that the accused receive credit under R.C.M. 305(k), the convening authority shall so direct in the action.”); United States v. Sanford, 37 M.J. 388 (C.M.A. 1993); Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28a (24 June 1996)(stating that sentence credits must be included in the initial action).  In the current version of Army Reg. 27-10, this requirement is in para. 5-31.





� See, e.g., United States v. Jenkins, 59 M.J. 893, 895 n.1 (Army Ct. Crim. App. 2004); United States v. Delvalle, 55 M.J. 648, 649 n.1 (Army Ct. Crim. App. 2001); United States v. Arab, 55 M.J. 508, 510 n.2 (Army Ct. Crim. App. 2001).





� See R.C.M. 1106(d)(3)(C) (requiring the SJAR to include appellant’s awards and records of previous convictions).  





� Appellant said he was awarded a total of four Army Commendation Medals and five Army Achievement Medals during his unsworn statement.  Appellant’s enlisted record brief reflects three Army Commendation Medals and three Army Achievement Medals.  We will assume appellant’s unsworn statement provides an accurate description of his awards.    





� The military judge did not admit appellant’s prior civil conviction into evidence.  In assessing prejudice, we will assume that appellant did not have any prior conviction.





� See United States v. Saunders, 56 M.J. 930, 936 (Army Ct. Crim. App. 2002), aff’d, 59 M.J. 1 (C.A.A.F. 2003); see also Diaz, 40 M.J. at 337.
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