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MEMORANDUM OPINION
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KIRBY, Judge:

A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of assault of a superior commissioned officer (two specifications), assault of a superior noncommissioned officer (two specifications), disrespect toward a superior noncommissioned officer, willful disobedience of a superior noncommissioned officer, and assault by pointing a dangerous weapon (two specifications), in violation of Articles 90, 91, and 128, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 891, and 928 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only thirty-six months of the sentence to confinement, but otherwise approved the adjudged sentence.  Appellant was credited with 118 days of confinement credit against his sentence to confinement.  
This case is before the court for review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s assignments of error, the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Because we determine that a new convening authority’s action is appropriate in this case, we will not address the other errors asserted by appellant.  

Appellant asserts that he did not receive the staff judge advocate’s (SJA) recommendation (SJAR) prior to the convening authority’s action in this case.  As a result, appellant did not submit matters to the convening authority pursuant to Rules for Courts-Martial 1105 and 1106 before the convening authority’s action.  The government concedes that there is no evidence that the SJAR was ever served on appellant, and notes that it is aware of similar problems addressed by this court with the same SJA in at least two other cases.  The government does not, therefore, object to appellant’s request that this court set aside the convening authority’s action and return this case for a new SJAR and convening authority’s action.  
It has long been asserted that the convening authority’s action provides the accused’s “best chance” for clemency.  United States v. Wheelus, 49 M.J. 283, 287 (C.A.A.F. 1998); United States v. Stephenson, 33 M.J. 79, 83 (C.M.A. 1991).  Consequently, we will not leave to speculation whether appellant was afforded a complete opportunity to personally submit matters in support of a clemency petition, but will grant the requested relief.  In doing so, we urge SJAs to carefully monitor the post-trial process so as to obviate the need for such action in the future.  


Accordingly, the action of the convening authority, dated 7 December 2005, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.


Senior Judge OLMSCHEID and Judge GALLUP concur.







FOR THE COURT:
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