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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of failure to obey a lawful order of a superior non-commissioned officer and uttering bad checks (three specifications) in violation of Articles 91 and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 891 and 923a (1988) [hereinafter UCMJ].  Appellant was sentenced to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to Private E1.


The quantum portion of appellant’s pretrial agreement provided that the convening authority would approve no sentence in excess of reduction to the grade of Private E1, confinement in excess of fifteen months, total forfeiture of all pay and allowances, and a dishonorable discharge.

After announcing the sentence and comparing it to the quantum portion of the pretrial agreement, the military judge explained to appellant that the convening authority could approve “a BCD, fifteen months confinement, reduction to E1, and forfeiture of all pay and allowances.”  Appellant specifically agreed with the military judge’s understanding of the sentence that the convening authority could approve.


In his Rule for Courts-Martial (R.C.M.) 1106 post-trial recommendation to the convening authority, the staff judge advocate recommended that the convening authority “approve only so much of the sentence as provides for:  Reduction to Private (E1), total forfeiture of all pay and allowances, confinement for fifteen (15) months, and a bad conduct discharge.”  (Emphasis added).

In his R.C.M. 1105 post-trial submission, the defense counsel requested that the convening authority grant clemency by, inter alia, disapproval of the bad-conduct discharge.  In his addendum to the post-trial recommendation, the staff judge advocate adhered to his original recommendation.


The ACTION document signed by the convening authority, however, stated that “only so much of the sentence as provides for Reduction to Private (E1), forfeiture of all pay and allowances, confinement for fifteen months is approved and, except for the part of the sentence extending to a bad conduct discharge, will be executed.”  The General Court-Martial Order promulgating the results of appellant’s court-martial reflects the language of the ACTION document.

Appellant requests that this court declare that the convening authority did not approve a bad-conduct discharge or alternatively, if we determine that there is an ambiguity, send the case back to the convening authority for corrective action.  The government concedes that the convening authority’s action is ambiguous, and requests that we return the record of trial to the convening authority for corrective action in accordance with R.C.M. 1107(g).  See United States v. Scott, No. 98-0101/AR (C.A.A.F. Mar. 19, 1998)(order)(unpub.).


We agree that the convening authority’s action is ambiguous.  Accordingly, the action of the convening authority, dated 20 January 1998, is set aside.  The record of trial is returned to The Judge Advocate General for submission to the convening authority to withdraw the original action and substitute a corrected action in accordance with R.C.M. 1107(g).
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