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MEMORANDUM OPINION
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CARTER, Judge:


This is a rehearing of a general court-martial under Rule for Courts-Martial [hereinafter R.C.M.] 1103(f)(2) after a tape recorder malfunction in the first trial resulted in a non-verbatim record.  At the rehearing, a military judge convicted appellant, pursuant to his pleas, of violating a lawful general regulation, making a false official statement, wrongful possession of marijuana, wrongful use of marijuana, and carnal knowledge (two specifications), in violation of Articles 92, 107, 112a, and 120, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907, 912a, and 920 [hereinafter UCMJ].  The adjudged sentence was a dishonorable discharge, confinement for 114 months (nine years and six months), forfeiture of all pay and allowances, and reduction to Private E1.  The military judge awarded a total credit of 689 days against the approved sentence to confinement for a variety of reasons, including pretrial and post-trial confinement and illegal punishment.  The approved sentence consists of a dishonorable discharge, confinement for seven years and five months, forfeiture of all pay and allowances, and reduction to Private E1.  This case was submitted on its merits for review under Article 66, UCMJ.


Our review disclosed that the staff judge advocate’s recommendation (SJAR), dated 11 September 2000, erroneously advised the convening authority that appellant was charged with, pled guilty to, and was found guilty of two specifications of rape rather than carnal knowledge (Charge IV and its two Specifications).  Trial defense counsel filed clemency matters and two responses to addendums to the SJAR, but did not object to the erroneous statement of findings in the 11 September 2000 SJAR.  See R.C.M. 1105 and 1106(f)(4).

Unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJAR.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Because the military judge convicted appellant of two specifications of carnal knowledge in Charge IV and its Specifications, the convening authority’s purported approval of findings of guilty of rape to those specifications was a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find that appellant has made no colorable showing of possible prejudice to his substantial rights concerning the approved sentence.  UCMJ art. 59(a).

After the first court-martial, a 2 November 1999 SJAR advised Major General (MG) Hack (the successor convening authority in appellant’s case) that (1) appellant was originally charged
 with rape (and other offenses), but was convicted, pursuant to his pleas, of two specifications of carnal knowledge; (2) the adjudged sentence in the first trial was a dishonorable discharge, confinement for ten years, forfeiture of all pay and allowances, and reduction to Private E1; (3) preparation of a verbatim record of the first trial was not possible; and (4) he, as the convening authority, had the legal authority to order a rehearing only of those offenses of which appellant was found guilty in the first trial.  In his action on the first trial, dated 22 November 1999, MG Hack disapproved the findings of guilty and the sentence and ordered a rehearing.

On 10 January 2000, MG Hack approved funding for Dr. Laura Lynch, a government expert witness.  This funding request document accurately advised the convening authority that appellant was “charged with, among other things, engaging in carnal knowledge on several occasions with his step-daughter.”  Accordingly, considering the record as a whole, we find that when MG Hack took action on appellant’s rehearing on 14 November 2000, he understood that appellant was charged with and convicted of carnal knowledge, not rape.  Furthermore, even if MG Hack misunderstood the findings of guilty as a result of the erroneous information in the 11 September 2000 SJAR, we are confident that once MG Hack reviewed the stipulation of fact in this case, any clemency reduction in the adjudged sentence (which included nine years and six months’ confinement and a dishonorable discharge) would not have reduced the sentence below that which MG Hack approved.
  Appellant admitted in a stipulation of fact (Prosecution Exhibit [hereinafter Pros. Ex.] 1) that he committed four different acts of carnal knowledge with his step-daughter, twice when she was eleven and twice when she was twelve.
  The child suffered a tear to her hymen and vaginal scarring as a result of appellant’s acts.  Appellant also admitted that he had herpes during these acts of carnal knowledge.  Finally, appellant admitted that he told his wife afterwards that the child “was blessed by what happened because now she knew that bad things could happen to her [and the child] had not really been harmed by the accused.”  The record also reflects that before the rehearing appellant was found guilty at four different Disciplinary and Adjustment Boards at the Mannheim Confinement Facility for numerous infractions of prison rules of conduct, including threatening conduct, disrespect, making false statements, disorderly conduct, and breach of the peace (Pros. Ex. 2 and 3).


We have considered the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  Several of appellant’s claims are clearly untruthful.  For example, appellant claims that he never received a copy of his record of trial, even though the allied papers contain a signed acknowledgement by appellant that he received a copy of his record of trial on 29 March 2001.  Appellant also claims that he didn’t consent to his trial defense counsel filing R.C.M. 1105 matters on his behalf.  On 12 June 2000, appellant signed a “Post Trial and Appellate Rights” advisement form which, among other items, expressly authorized his trial defense counsel to submit R.C.M. 1105 matters on his behalf (App. Ex. LX, para. 8c).


We note that the record of trial is missing page 2 of the three-page offer to plead guilty (App. Ex. LVI).  However, because of the extremely careful and thorough manner that the military judge discussed the offer to plead guilty with appellant on the record (R. at 1004-34), we find that this omission does not render this record incomplete or non-verbatim.

The court affirms only so much of the findings of guilty of Specification 1 of Charge IV and Charge IV as finds that appellant did, at or near Rauenberg, Germany, on divers occasions, between on or about 1 January 1999 and 1 March 1999, commit the offense of carnal knowledge with [A.C.], a person who had not attained the age of 12 years, in violation of Article 120, Uniform Code of Military Justice.

The court affirms only so much of the findings of guilty of Specification 2 of Charge IV and Charge IV as finds that appellant did, at or near Rauenberg, Germany, on 30 March 1999, commit the offense of carnal knowledge with [A.C.], a person who had not attained the age of 16 years, in violation of Article 120, Uniform Code of Military Justice.

The remaining findings of guilty of Charges I, II, and III and their respective Specifications are affirmed.  Reassessing the sentence based on the error noted and the entire record, the court affirms the sentence.

Senior Judge CANNER and Judge HARVEY concur.
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MARY B. DENNIS







Deputy Clerk of Court

� A copy of the original charge sheet is located at Appellate Exhibit [hereinafter App. Ex.] XXI in the second record of trial.  Appellant was originally charged with five charges under Articles 92, 107, 112a (two specifications), 120 (two specifications, both on “diverse” occasions), and 134 (indecent acts with a child on “diverse” occasions).  Prior to the entry of the findings of guilty, the dates on three of these specifications were amended, including deleting the words “on diverse occasions” on one of the rape specifications (Specification 2 of Charge IV).  The military judge at the first trial dismissed Charge V (indecent acts with a child) and its Specification.





� At the rehearing, trial defense counsel filed a motion to dismiss for a defective referral, arguing that because the original charge sheet had not been amended and the convening authority had not otherwise expressly indicated on which charges the rehearing was ordered, the convening authority purportedly referred all of the original charges to the rehearing.  The military judge disagreed with this interpretation and held that the convening authority’s 22 November 1999 action, when read in conjunction with the 2 November 1999 SJAR, indicated the convening authority’s intent to only refer those offenses of which appellant was convicted at the first trial.  (R. at 184-95; 651-52).  To avoid any possible confusion, the military judge ordered the government to prepare a clean charge sheet (App. Ex. XXXV) reflecting only those offenses pending at the rehearing.  (R. at 9-10).  This restatement of the charges erroneously indicates that the carnal knowledge charged in Specification 2 of Charge IV occurred on “divers occasions.”  The military judge corrected this error later in the second trial.  (R. at 996-97).





� The pretrial agreement for the rehearing required a reduction in any adjudged confinement to seven years and six months.  Major General Hack took an additional month off the approved sentence as an act of clemency for an unlawful Article 15, UCMJ, proceeding that appellant received, even though it was not introduced or considered in appellant’s rehearing.





� Due to the deletion of the words “divers occasions” from Specification 2 of Charge IV, the military judge convicted appellant of three separate acts of carnal knowledge (two in Specification 1 of Charge IV and one in Specification 2 of Charge IV).





