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MEMORANDUM OPINION

-----------------------------------------
JOHNSTON, Judge:


Pursuant to his pleas, the appellant was convicted by a military judge at a general court-martial of absence without leave, larceny of government property (two specifications), and housebreaking in violation of Articles 86, 121, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, and 930 (1988)[hereinafter UCMJ].  The convening authority approved the sentence, imposed by a panel of of​ficer members, to a bad-conduct discharge, confinement for eleven months, forfei​ture of all pay and allowances, and reduction to Private E1.  The case is before our court for appellate review under the provisions of Article 66, UCMJ.


The appellant contends that the military judge erred in crediting the appellant with an insufficient amount of Rule for Courts-Martial 305(k) [hereinafter R.C.M.]  credit because the magistrate’s review was not conducted in a timely manner.  We disagree and affirm.


The charges in this case arose in part out of the appellant’s activities as a military policeman in an American military community in Italy.  While working road patrol, the appellant entered a building that he discovered to be insecure.  Rather than securing the site, he stole a computer, monitor, and printer.  At a later date, while off duty, he found the same building unsecured and took another computer.  He was charged with housebreaking and larceny.  After hearing the evidence against him at an Article 32, UCMJ, investigation, the appellant emptied his bank account, fled Italy, and traveled to the United States.  Eventually he settled in the Dominican Republic.  Approximately eight months after he departed, the appellant turned him​self in and surrendered to U.S. military authorities at Roosevelt Roads Naval Air Station in Puerto Rico.


Primarily because of his long-term absence, the appellant was placed in pre​trial confinement on 23 April 1996.  He was transferred to the Mannheim, Germany, confinement facility.  A military judge conducted the review of confinement re​quired by R.C.M. 305(i) on 8 May 1996.  That provision, as implemented by Army Reg. 27-10, Legal Services:  Military Justice, ch. 9 (8 Aug. 1994), required a mili​tary magistrate or judge to review the necessity of continued confinement within seven days of imposition.  The review in this case was conducted nine days late—sixteen days after confinement was imposed.  


At trial, the appellant filed a timely motion for appropriate relief for the vari​ous types of credit due.  The military judge properly awarded him eighty-six days of credit pursuant to United States v. Allen, 17 M.J. 126 (C.M.A. 1984) for the time spent in pretrial confinement, and nine days of credit under the provisions of R.C.M. 305(k) for the violation of R.C.M. 305(i).  

Before this court, the appellant cites United States v. Burgett, ARMY 9501941 (Army Ct. Crim. App. 19 June 1997)(unpub.) and contends that he is entitled to ad​ditional credit of seven days.  In footnote 1 of that opinion, this court stated:

Appellate defense counsel correctly point out that the R.C.M. 305(i) seven-day rule has been supplanted by a more restrictive forty-eight hour rule.  See United States v. Rexroat, 38 M.J. 292 (C.M.A. 1993); County of Riverside v. McLaughlin, 500 U.S. 44 (1991).

According to appellant, this footnote means that Rexroat changed the seven-day rule of R.C.M. 305(i) to a forty-eight-hour rule.

Appellant is not entitled to relief for three separate, but related reasons.  First, the issue of an additional seven days of credit was not raised at trial.  Trial defense counsel filed a timely and lengthy motion for appropriate relief that addressed several forms of credit.  The motion did not address the additional seven days of credit now sought for the first time on appeal.  Because the issues were not raised at trial, the record is silent regarding the R.C.M. 305(d) and (h) determinations as well as the Rexroat review.  We hold that the issue was waived.

Second, the case law does not support appellant’s view of the credit rules.  In United States v. McCants, 39 M.J. 91 (C.M.A. 1994), our superior court addressed the issue of pretrial confinement credit in detail.  In that case, the court did not grant administrative credit for the seven days after confinement was imposed but before the R.C.M. 305(i) review was conducted.  Furthermore, rather than changing the seven-day rule of R.C.M. 305(i), Rexroat had the effect of imposing an additional requirement for a review by a neutral and detached officer within forty-eight hours of the imposition of confinement.  Burgett relied upon McCants for resolution of the credit issues raised in that case—appellant has misconstrued the footnote.


Finally, the Manual for Courts-Martial does not authorize relief.  Rule for Courts-Martial 305(k) specifies that the remedy for noncompliance with subsection (i) of the rule is administrative credit “computed at the rate of 1 day credit for each day of confinement served as a result of such noncompliance.”  Noncompliance with the rule, however, did not begin until after the seven-day period.  Appellant properly was awarded credit for days eight through sixteen. 


The appellant has received exactly that administrative credit to which he was entitled.  His assigned error and the errors raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.


The findings and the sentence are affirmed.


Judges SQUIRES and ECKER concur.
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